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REPORT ON MIDYEAR MEETING AT WICHITA 


By CLAUDE E. CHALFANT, President 
The Bar Association of the State of Kansas 


At the fourth annual mid-year meeting in Wichita, October 21, 1955, mem- 
bers of the standing and special committees of the Bar Association of the State 
of Kansas assembled for the purpose of planning their work for the current 
year. 

Most of the committee meetings—including legal institutes, standards for 
title opinions, public relations, program, taxation, improvement of law and 
procedure, and special life insurance—were unusually well attended, and a good 
start was made in outlining the work of the Association until the next annual 
meeting at Kansas City in May, 1956. 


A noon-day lunch was served to all committee members at the Allis Hotel, 
after which George B. Powers of Wichita, Association member of the House 
of Delegates of the American Bar Association, gave a report of the proceedings 
in the House of Delegates at the Philadelphia meeting of the American Bar 
Association in August, 1955. 


The present status of the Jenkins-Keogh Bill, now pending in Congress, was 
called to the attention of the committee members. This bill, as many of the 
members of the Association know, provides in substance that any self-employed 
person (which includes most lawyers) may set up a private pension fund, guar- 
anteeing to him retirement benefits at age sixty-five or benefits to his benefi- 
ciaries upon his death. Contributions by the self-employed person creating such 
a trust are deductible annually for Federal income tax purposes to the extent of 
10% of his income or $5,000.00, whichever is the lesser. This legislation ex- 
tends to self-employed persons the same right to establish private pensions with 
tax advantages that employees have enjoyed for years. 


Hearings were held in Congress on this legislation last spring, at which time 














154 The JOURNAL 


favorable action was urged by the American Bar Association and the National 
Conference of Bar Presidents, as well as other national professional associations. 
At the conclusion of the hearings, the House Ways and Means Committee* ap- 
proved the Jenkins-Keogh Bill by a vote of sixteen to eight, and it has become 
a part of an omnibus bill amending the Internal Revenue Act. Before Congress 
adjourned last summer, it was not possible for the Ways and Means Committee 
to pass upon all bills that are going into the omnibus amendment, but when 
Congress reconvenes in January, it seems likely that the committee will soon 
vote upon the entire amendment. 

A motion was made at the noon luncheon for the purpose of ascertaining 
the sentiment of the committee members present, and the group was practically 
unanimous in favor of the pending legislation. 

It is apparent that the progress of this legislation in Congress has reached a 
crucial point, and it is certainly time for all of us who favor this legislation, 
that has so much real benefit in it for the members of our profession, to take 
an active interest in seeing that it is enacted into law. 

It was a real pleasure to announce at the luncheon that the membership of 
our Association for the first time in its history had reached 1600. 

The Executive Council of the Association met in the afternoon of October 
20, preceding the banquet honoring Judge Orie L. Phillips which was jointly 
sponsored by the Wichita Bar Association and the Bar Association of the State 
of Kansas. 

The Executive Council among other matters: 

(a) Approved a recommendation of the House of Delegates of the Amer- 
ican Bar Association that a poll be taken to ascertain whether or not 
members of this Association favor compulsory, voluntary, or complete 
exclusion under the Federal Old-Age and Survivors Insurance Pro- 
gram. A summary of the action by the American Bar Association on 
this subject appears on page 186 of this issue. 

(b) Authorized Franklin Corrick, Editor of the Bar Journal, to give pub- 
licity to the “Books for the Orient” program which is being conducted 
by Chief Justice Robert G. Simmons of the Supreme Court of Ne- 
braska. An article on this subject appears in this issue, commencing on 
the next page, under the title “Law Books for Far-East.” 


(c) Authorized the study and investigation of the need for the creation of 
a Kansas Bar Foundation. 

(d) Appointed J. Willard Haynes, F.C. Bannon, and O. B. Eidson members 
of the budget committee for 1956 with instruction to review the report 
made by Willard N. Van Slyck to the 1955 annual meeting regarding 
the possibility of commencing a Supreme Court Digest Service for 
members of the Association and to make provision for its cost if deemed 
practicable. [Editor’s Note: Action taken, see page 174 of this Journal.] 


the House Ways and Means Committee of the 84th Congress, see J.B.A. Kan. February, 1955, 
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LAW BOOKS FOR FAR-EAST* 


Chief Justice Robert G. Simmons of the Supreme Court of Nebraska for 
the past two years has made a great contribution to a more friendly relationship 
between the Bench and Bar of the Orient and this Country. 


Judge Simmons has appealed to the Kansas Bar to help make available to 
men of the legal profession in the Far East encyclopedias and texts, especially 
on constitutional law. 


Judge Simmons first wrote: 

“During the summer of 1952 and again in 1953, I visited nine nations in 
the Orient under a leader grant of the State Department. It was a goodwill 
mission to lawyers, judges, law schools, etc. The purpose was to find out about 
their legal systems, tell them of ours, and help to establish a better understand- 
ing between nations through the members of a common profession. The na- 
tions visited were Taiwan, Japan, Thailand, Philippine Islands, Burma, Indo- 
nesia, India, Ceylon and Pakistan. 


“Many of the leaders of the bar of these countries are graduates of our law 
schools and Inns-of-Court in London. By and large, we have a common heritage 
in the law. 

Written Constitutions. Many of these nations, now free, are living for the first time 
under written constitutions. They frankly state that they studied and followed much of 
our Constitution in writing theirs. It is substantially true that our decisions comprise the 
only body of construction of written constitutions in the world. I sat in their courts 
when they were citing our decisions. The Supreme Court of India (and other nations) 
has followed them in many instances. 


Pakistan, because of partition from India, has substantially no law libraries of our 
decisions. They remained in Delhi and other “law centers.”—Most of the libraries in the 
Philippines were destroyed during the war. 


Book Mimeograpbed. 1 found the Chief Justice of one nation studying American 
Jurisprudence in a U.S.I.A. library. A law school had one of our books in a subject and 
was making mimeographed copies for student use. An Indonesian lawyer said, “We 
have Dutch books. We want those in English."—And so I could write pages. 

These people are hungry for American law books. They ask for encyclopedias—texts 
on constitutional law, evidence, procedure. Those who can afford to buy are confronted 
with government restrictions on foreign exchange. Many cannot pay the cost without 
hardship. 

During these last two years, I have been instrumental in having sent to the Orient 
several thousand books. This includes one complete library that was sent to a college 
in the Philippines. I have had letters from nations that I have not visited, asking for help. 


Multiplied Thousands, 1 am convinced that in the law offices of America there are 


“This correspondence surved during. Claude 1. Depew’s term of office ss President of the Bar Assocation of 
the Suse of Kansas and was prepared for publication in this issue by our President, Claude E. 
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literally multiplied thousands of law books—duplicates, old editions—gathering dust, 
taking space, unused. It is those books that I am after. 


One lawyer in a town of 100,000 got interested. His county library gathered several 
hundred books, and he and others contributed from their own libraries. The result is that 
the Supreme Court of one nation now has a working library of American law. These men 
paid the cost of packing for overseas shipment. So far, I have been able to secure trans- 
portation costs from other sources. 


Professional Sharing. This is a long-range program in i ts benefits—the giving of the 
tools to men of our profession to use in understanding the bow and why of our system. 
It is a program not of national handouts, but of professional sharing. It will help to 
build our kind of a free society with the millions where we now need it much. But I 
shall not sermonize. 


Frankly, I want to get this movement nearer to the lawyers. I have neither 
time nor money to write them.” 


Later, Judge Simmons wrote: 


“I have had sufficient response from the publicity which we have had to 
convince me that there are on the shelves of the law offices of America, gath- 
ering dust and costing rent, sufficient surplus law books to furnish every law 
school, every appellate court, and every large bar association in the Orient with 
a basic American law library. I say that because one lawyer in one town of 
100,000 gathered up over 1,000 books, and that does not include reported cases. 


“I just had a report on the presentation of a set of Corpus Juris to the Su- 
preme Court of Burma. The Court assembled in special session and brought 
in its Appellate Court judges as well. Our Ambassador made the presentation 
with a nice speech, and the Chief Justice replied in a quite appreciative manner. 


“They want any of the standard texts, including the old ones. I have had re- 
quests this summer for Kent’s Commentaries, Story’s Constitutional Limitations, 
etc. Ruling Case Law is quite acceptable to the law schools, as is Corpus Juris 
to the bar associations, law schools, and courts. They are particularly interested 
in constitutional texts because their constitutions are modeled after ours and 
we have the judicial construction of written constitutions.” 


Members of the Association who have books they would like to donate are 
asked first to send a list of the books to: Chief Justice Robert G. Simmons, Su- 
preme Court of Nebraska, Lincoln, Nebraska. He will screen out those texts that 
will be entirely useless in the Orient and will allot the books to various countries 
so that there will be no duplicate gifts. 
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FEDERAL COURTS AND FOUR-LANE HIGHWAYS* 


By ELMORE WHITEHURST, Assistant Director 
Administrative Office of the United States Courts 


During the first half of the present century automobiles and paved highways brought 
about a revolution in the manner of living in America, nonetheless complete because it 
was peaceful. Between 1913 and 1953, while the population of the country was increas- 
ing 63%, the number of motor vehicles in use multiplied nearly 4,300%.! The move- 
ment of population is from the cities to the suburbs; cross country motor travel on the 
highways has become universal; and going into the second half of the twentieth century, 
we find that in many areas a state has been reached approaching complete dependence on 
automotive transportation for the daily activities of living. 


With a present population estimated by the Census Bureau to be 165 million, motor 
vehicle registrations are more than 58!4 million.? This is more than one vehicle to every 
three people. In other words, not only could everybody ride at one time but by sitting 
three abreast everybody in the entire United States could be accommodated on the front 
seats alone of their cars at one time. Whether they could go anywhere with that many 
cars on the road at the same time is another question. 


There is every evidence that traffic is going to continue to become heavier and heavier. 


First, contrary to predictions heard some years ago that we were approaching a static 
population in this country, we are in the midst of a tremendous growth which during the 
five years of 1950 through 1954 amounted to a net increase of almost 14 million people.* 
This astonishing figure is double the 1950 population of all six States composing the 
Tenth Circuit combined, and is almost equal to the entire population of Canada as pres- 
ently estimated. Now predictions are heard that we will reach a population of two hun- 
dred million within a comparatively few years. 


“The net population gain of 2,823,000 during the calendar year of 1954 was the largest 
annual increase in the country’s history,” the Census Bureau reports. This is the equivalent 
of adding to the Union in one year a population greater than the 1950 population of any 
one of 29 of the 48 States. It came about because a new birth record was set with more 
than four million babies born; the death toll of less than 114 million was the lowest in 
four years; and there was a net civilian immigration of almost a quarter of a million. 


Next, the increase in the use of automobiles is more than keeping pace with the rise 
in population. The registration of motor vehicles increased from 34.4 million to 58 
million between 1946 and 1954. Automobiles are being manufactured at the rate of 
more than 6 million per year.4 Governor Kohler, of Wisconsin, as Chairman of the Gov- 
ernor’s Conference Special Committee on Highways, in March of this year informed the 
Senate Committee studying a National Highway Program that “Projections, using rates 
of increase slightly below postwar averages, suggest that 80 million vehicles will travel 
a total of more than 800 billion miles in 1965.”5 
Ad before the Judicial Conference of the Zee Cook, 3 Estes Park, Colorado, July 7-9, 1955. 
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New four-lane and six-lane highways ate under construction or on the planning boards 
in all parts of the country. The President last February submitted to Congress a report 
recommending additional highway construction over the next ten years at a cost of 101 
billion dollars. The Senate, while not accepting the recommendations of this report, has 
passed a bill® providing for a multi-billion dollar expansion of the Federal-aid Highway 
Program over the next five years, and there is every prospect that Congress will enact 
legislation in some form for a greatly enlarged road building program. 

With the increase in the use of automobiles and trucks has come a staggering rise in 
the accident toll. The latest year for which complete statistics have been published by 
the National Safety Council is 1953. Between 1913, when the Council commenced com- 
piling these figures, and 1953, while deaths from other kinds of accidents have shown a 
decrease, the number of motor vehicle accidental deaths per year increased 810%.’ The 
number of such deaths per one hundred thousand population increased 500%.8 The one 
millionth death from an auto accident occurred in December, 1951.9 


There were approximately 36,300 deaths from motor vehicle accidents in 1954, ac- 
cording to the estimates of the Safety Council. It is perhaps a little encouraging to note 
that this was a 5% reduction in the death toll as compared with the previous year, but 
it is still a tragic figure and one which authorities seem to think is not likely to be sub- 
stantially reduced, much less eliminated, notwithstanding improved highways and safety 
campaigns. Mr. Sidney J. Williams, representing the Council, told the Senate Commit- 
tee that “If, as has been estimated, traffic volume increases by 50 per cent in the next 10 
years, accidents at the present rate will take 55,000 lives a year.”!0 


In addition to the 36,300 killed, one million two hundred fifty thousand people were 
injured in highway accidents last year, of whom 100,000 suffered permanent injuries 
such as the loss of an arm, leg, or eye. Property damage amounted to more than one and 
one half billion dollars. Total economic loss, including wage loss, medical expenses, 
overhead costs of insurance and property damage was estimated at $4,350,000,000.!! 


This is truly a mountain of raw material for litigation, and the avalanche of damage 
suits which descends from it upon the courts leads one to wonder whether motor vehicles 
are not in a fair way to have as profound an effect upon the courts of the country, State 
and Federal, as the changes they have brought about in other facets of American life. 


The widespread and growing adoption by the States of financial responsibility laws 
of various kinds!? brings more cases to the courts after failure of settlement because they 
increase the percentage of drivers covered by insurance and when insurance is present 
there is generally an eventual recovery if a judgment can be obtained, whereas studies 
have shown there is usually little point in bringing an action against an uninsured 
driver.13 The great bulk of the cases go to the State courts, of course, rather than to the 
Federal courts, because the element of diversity of citizenship is not involved to give 





6. §. 1048, 84th 1st session, passed Senate May 25, 1955. 
7. Accident Facts, p. 2. sc 
8. Accident Facts, p. 
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the Federal courts jurisdiction. In fatal accidents occurring in 1953, 81% of the drivers 
involved were residents of the State in which the accident occurred.!4 However, enough 
cases are being channeled into the Federal courts to have a significant effect upon the 
character and volume of their work. These cases share a large degree of responsibility 
for the rapid growth of the work load in the United States District Courts, and the con- 
sequent recurring increases in the number of judges authorized and recommendations 
for the addition of still more judges. 


Furthermore, if other States should see fit to follow the lead of Louisiana by enacting 
so-called “direct action statutes”, which have been held constitutional by the United 
States Supreme Court in the case of Lumbermen’s Mutual Casualty Company v. Elbert,!> 
decided December 6, 1954, then almost every automobile accident case in which a for- 
eign corporation is the insurer could be brought in the Federal court. Under this statute 
an insurer incorporated in another State may be sued directly without joining the other 
motorist as a party and the requisite diversity of citizenship will be present. The juris- 
dictional amount of $3,000 is no deterrent. In 668 cases terminated during 1954 in the 
Federal courts an average of over $61,000 per case was alleged as the amount of damages 
suffered. In 387 cases plaintiffs recovered judgments ranging from less than $1,000 to 
more than $140,000 for an average recovery of more than $11,000. That such a “direct 
action” statute is effective in bringing these cases to the Federal courts is evident from 
the fact that in the fiscal year 1954 more than 500 automobile accident cases were com- 
menced in the United States district courts in Louisiana as compared with 157 in Missis- 
sippi with a population almost as great as that of Louisiana and 245 in Texas, with more 
than three times the population of Louisiana, both States adjacent to Louisiana. 


A few figures developed by the Division of Procedural Studies and Statistics of the 
Administrative Office will demonstrate the increasing volume and changing character 
of the cases brought in the United States District Courts. During the last 50 years civil 
actions commenced have increased to about fourfold what they were in 1904. But for 
an examination of current trends a good place to start is 1941, the last year before World 
War IL. During that year just under 29,000 civil cases were commenced, of which one- 
fourth were based on diversity of citizenship jurisdiction. The motor vehicle accident 
cases numbered 1,829 which was in turn one-fourth of the diversity cases and only 
6.3% of the total civil cases commenced. During the war years the number of cases to 
which the Government was a party increased, but the number of private cases decreased. 
As was to be expected in view of gasoline rationing, motor vehicle cases dropped even 
more than other types of diversity cases, and they reached a low figure of 1,034 in 1944, 
which was less than one-fifth of the diversity total and only 3.5% of all civil cases filed. 
By 1947 diversity and motor vehicle cases had climbed back to a point where they were 
slightly above their 1941 levels. 


Lately the number of all civil cases filed annually, including government and federal 
question cases, has shown a pattern of increases and decreases, but diversity cases, to the 
contrary, have demonstrated no breaks in their trend. They have continued every year 
the uninterrupted upward movement which commenced in 1945 after the lows of 1944. 
This unbroken ten year surge reached a total of 18,598 diversity cases filed in 1954, an 
increase of 255% over 1944. For motor vehicle cases alone the increase from the 1944 
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low of 1,034 cases to 6,914 in 1954 was a rise of 569%. Parenthetically, it might be ap- 
propriate at this point to mention that there has likewise been a substantial increase in 
other types of negligence cases based on diversity of citizenship such as falls in grocery 
stores or department stores which have many characteristics in common with automobile 
accident cases. 


Going back to the 1941 filings and comparing them with 1954, we find that the 
total of all civil cases filed increased 67%, while the total cases between private parties 
as distinguished from suits to which the Government was a party rose 102%, the in- 
crease in cases based on diversity of citizenship jurisdiction was 155%, and motor vehicle 
accident cases soared 278%. 


These figures take added significance when it is recalled that a study made by the 
Administrative Office a few years ago showed that on the average, private civil cases 
require three times as much time of the judge on the bench and in chambers as an equal 
number of cases to which the Government is a party. Furthermore, a larger proportion 
of motor vehicle cases than other kinds of civil cases go to trial, and of those which go 
to trial a majority involve jury trials in which a judgment is rendered on the verdict. 
In 1954 almost 37% of all jury verdict judgments rendered in the Federal courts were 
in motor vehicle cases. 


District judgeships have increased only 27% since 1941. It is not surprising therefore, 
that as of March 31, 1955, there were approximately 60,000 cases pending on the dockets 
of the district courts having federal jurisdiction exclusively, of which about two-thirds 
were private civil cases. Nor is it surprising that the time required to reach trial is 
stretching out so that 13.5 months is now the median from filing to disposition. A 
litigant in many districts may expect a delay of from one to four years in the disposition 
of his case after he files it. There is something unrealistic about the trial of an automobile 
accident case 2 to 4 years after the event when witnesses immediately afterward can 
scarcely tell what happened in the few split seconds before the crash, much less after their 
recollections have been dimmed by the passage of time, if they are available at all to 
testify. However, there is nothing fanciful about the hardship and suffering caused to 
unfortunate victims by such delays, nor unreal about the inadequate settlements which 
they are frequently forced to accept on that account. In an article entitled “Recent De- 
velopments in Automobile Accident Compensation,” appearing in the Columbia Law 
Review of March, 1950, Frank P. Grad says in a note: “Since the time element is of 
tremendous importance to the accident victim who needs monetary assistance most di- 
rectly after the accident, the presence of court congestion substantially undermines his 
bargaining position in settlement negotiations and thus considerably worsens his sit- 
uation.”16 


I do not mean to imply that the automobile is the exclusive villain in the congestion 
of the Federal courts where congestion exists, but the great increase in the number of 
negligence tort cases, and especially automobile accident cases is certainly one of its 
important factors. 


The Justices of the Appellate Division of the Supreme Court of New York, First 
Department, under the leadership of their distinguished presiding justice, David W. 
Peck, recently issued a most candid and illuminating statement to the citizens of New 


16. 50 Columbia Law Review 300, note 57 at 314. 
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York City with regard to their State courts under the title “Perspective on Justice”.!” 
They reported that there is delay in only one segment of the courts’ work, namely the 
jury trial of personal injury cases. One paragraph of the report succinctly states the crux 
of their problem, and I think it has considerable application to the Federal courts also. 
In discussing delay in the courts, and how it may be eliminated, the Justices said this: 
“Simply stated, apart from hopes, accompanied by doubts, that some of us may 
have as to the benefits which might accrue from further rocedural and adminis- 
trative reforms, delay can be overcome only (1) by q ing the right to a jury 
trial in civil cases; or (2) by multiplying the number of judges, courthouse facilities 
and calls upon the citizenry for jury duty, so that enough court rooms, with full 
complements of judges and jurors will be constantly in session to keep pace with 
the intake of cases; ot (3) by taking the automobile accident cases out of the court 
and placing them in a compensation board like workmen's compensation.” 


Proposals that automobile accident cases be taken out of the courts in favor of a system 
of compensation payments to be made without regard to fault, along the lines of work- 
men’s compensation statutes through administrative agencies, have been given consid- 
eration by a number of different bodies. A distinguished committee made such a rec- 
ommendation in a comprehensive report to the Columbia University Council for Re- 
search in the Social Sciences in 1932.18 Chief Judge Charles E. Clark of the Second Cir- 
cuit, then Dean of the Law School of Yale University, was an active member of the 
Committee and supported its recommendations. In a recent dissenting opinion in which 
he referred to the Columbia report, Judge Clark said: “I have long been one of those 
who have been convinced that the problem of award for automobile accident victims 
was not met at all adequately by application of doctrines of common-law negligence.”!9 


Governor Meyner of New Jersey recently advocated such a plan in an address to the 
Middlesex County Bar Association of that State.?° 


The Province of Saskatchewan, Canada, has such a plan in operation. This plan is 
discussed although not recommended in a 1954 Report of the Legislative Council to 
the Colorado General Assembly entitled “The Problem of the Uninsured Motorist.”?! 
The arguments for and against such an arrangement are summed up in a Report of the 
Association of the Bar of the City of New York as follows: 


“The Committee has considered various proposals to extend to all persons in- 
jured in automobile accidents a specified schedule of benefits under a system of 
compensation without regard to fault. No such system now exists in the United 
States, but many have been advocated for the following reasons: (a) it is socially 
desirable that the cost of all automobile accidents be borne by motorists; (b) all 
victims should be treated equally, regardless of fault; and (c) a compensation sys- 
tem would be less costly and more expeditious than the judicial process. 


“The Committee finds that there does not exist substantial reason in the field of 
automobile accidents for the abandonment of the basic theory of liability based 
upon fault and the substitution of expanding administrative bodies for the courts. 

“First, the problems thereby created would far exceed in number, nature and 
magnitude those which exist in workmen’s compensation, e.g., determination of 


17. on Justice, A statement to the citizens of, New York City by the Justices of the Appellate Divi- 
sion of the a First Department, March 3, 1955 
nl Report by the rn to Study — for Automobile Accidents to the Columbia University 
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proper compensation for children, adult students, housewives, unemployed adults 

the aged. The employer-employee relationship, basic in the scheme of work- 

men’s compensation, would be lacking. Automobile injuries ordinarily are more 

serious than in the average industrial accident; malingering, exaggeration and fraud 

could be more easily perpetrated; no similar program of group accident prevention 

may be developed. As in the realm of workmen's compensation today, many claim- 

ants would normally not be represented by counsel, because of the limited available 

fees, to the mee detriment. Considering the large bureaus which necessarily would 

be created for the administration of any compensation scheme, theoretical and pros- 

pective claims as to lessened costs or delays must be dismissed as speculative. Finally, 

under such circumstances it would appear to be socially undesirable to extend to 

so broad a field the practice of compensating those injured solely because of their 
own misconduct.”22 

It would seem that the prospect of widespread adoption by the States of compensation 

plans of this character for automobile accident cases and the removal of these cases from 


the courts is remote. 


So far as the Federal courts are concerned the problem could be solved by repeal or 
modification of the diversity of citizenship jurisdiction which would relegate these cases 
to the State courts. Four possible ways of approach are: 

1. To eliminate diversity of citizenship jurisdiction altogether. 

2. To increase the present jurisdictional amount. 

3. To make a corporation a citizen of the State in which it has its principal place of 
business or does business. 

4. To require the party seeking diversity jurisdiction to allege and prove actual preju- 
dice. 

The diversity of citizenship jurisdiction of the Federal courts has been both severely 
criticized and warmly defended. In a concurring opinion in the Elbert case, to which 
I have referred, upholding the Louisiana direct action statute, Mr. Justice Frankfurter 
said: 

“Not deeming it appropriate now to question Meredith v. Winter Haven, 320 
US. 228, I join in the Court’s opinion. But our holding results in such a glaring 
perversion of the purpose to which the original grant of diversity jurisdiction was 
directed that it ought not to go without comment, as further proof of the mounting 
mischief inflicted on the federal judicial system by the unjustifiable continuance of 
diversity jurisdiction. 

“The stuff of diversity jurisdiction is state litigation. The availability of federal 
tribunals for controversies concerning matters which in themselves are outside fed- 
eral power and exclusively within state authority, is the essence of a jurisdiction 
solely resting on the fact that a plaintiff and a defendant are citizens of different 
States.” 

In his final paragraph, the Justice asks: 

“Can it fairly be said that state tribunals are not now established on a sufficiently 
‘good —- adjudicate state litigation that arises between citizens of different 
States, including the artificial corporate citizens, when they are the only resort for 
the much larger volume of the same type of litigation between their own citizens? 
Can the state tribunals not yet be trusted to mete out justice to non resident liti- 

- gants; should resident litigants not be compelled to trust their own state tribunals? 


Created by Financially Irresponsible Motorists, Association of the Bar of the City of 
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In any event, is it sound public policy to withdraw from the incentives and energies 
for reforming state tribunals, where such reform is needed, the interests of influential 
groups who through diversity litigation are now enabled to avoid state courts?”?5 
On the other hand, in 1951 the Judicial Conference of the United States adopted a 
report of a committee appointed to study the venue and jurisdiction of the district courts 
which recommended “That the historic jurisdiction based upon diversity of citizenship 
be retained in the Federal Courts.”24 A further recommendation was that section 1332 
of Title 28, United States Code, “be amended to provide that in cases based upon di- 
versity of citizenship a corporation shall be deemed a citizen both of the State of its 
creation and the State in which it has its principal place of business.” An increase in 
the jurisdictional amount from $3000 to $7500 (later to $10,000) was recommended. 
These recommendations were reaffirmed at the last meeting of the Conference held in 
March of this year. Although bills on the subject have been introduced in recent Con- 
gresses no final action has been taken with respect to any of them. A bill to increase 
the jurisdictional amount to $10,000 passed the House of Representatives in 1952 but 
died in the Senate. 


Aside from the question of whether a plaintiff with a $3000 case ought not to have 
as much right to have his case heard in the Federal court as a plaintiff with a $10,000 
case, increasing the jurisdictional amount alone would not be likely to be very effective 
in reducing the number of diversity cases. A few years ago a study made in the Ad- 
ministrative Office tended to indicate that raising the jurisdictional amount to $10,000 
would reduce the number of contract cases by 52% but tort cases by only 15%. A 
$15,000 jurisdictional amount would reduce contract cases by 75% but tort cases by 
only 27%. I have already alluded to the fact that the average amount of damages alleged 
in automobile accident cases now runs far above any amount to which the jurisdictional 
amount might reasonably be increased. 


Other possible approaches which have been mentioned, namely, to make a corporation 
a citizen of the State in which it has its principal place of business as well as the State 
of its creation (particularly if this were extended to include all States in which it does 
business) or to require the plaintiff or removing defendant to allege and prove actual 
prejudice as distinguished from constructive prejudice as a prerequisite to diversity 
jurisdiction would probably be more effective than merely raising the jurisdictional 
amount. The first proposal is designed to require a corporation to be amenable to the 
courts of the State in which its major business activities are carried on regardless of 
which State issued its charter. The argument advanced for the second is that diversity 
jurisdiction is based on prejudice against a nonresident which is presumed always to 
exist in State courts but in fact exists only infrequently, consequently a nonresident who 
claims prejudice should be required to allege and prove it, but if he can do so then he 
should be permitted to have his case heard by the Federal court unhampered by juris- 
dictional amount restrictions. 

If the present jurisdiction of the Federal courts is retained, however, then inevitably 
we ate faced with the other alternatives named by the Justices in New York, either to 
qualify the right to a jury trial in civil cases or to multiply the number of judges and 
courts. 


23. 348 U.S. 48, 53, 59. 
24. Judicial Conference of the United States, Sept. session, 1951, rpt., p. 27. 
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Notwithstanding the doubts which they expressed I think more than has yet been 
accomplished can be attained by improved administration, better calendar control, wider 
use of pre-trial procedure, and more court sessions in the summer. But these have their 
limitations. Trial by jury is basically a slow process. The New York Justices, who surely 
are qualified by experience to know, say, “It takes approximately three times as long to 
try a case before a jury as it takes to try the same case before a judge without a jury”, 
and further that “The length of a jury trial is the exact measure of delay in the courts.” 
They have found on the basis of their statistics and experience that it takes 108 jurors 
to do the work that a single judge could do if left alone to try cases. They add: “The 
preservation of the right to a jury trial in every kind of a civil action, no matter how 
trivial, may be regarded as worth it—but that should be a conscious decision made by 
the public upon the basis of full information.” 


I do not discuss any constitutional questions, because if the people decide that they 
wish to modify existing procedures relating to jury trials or even abandon the use of jury 
trials in civil cases, they can certainly do it even if amendment of the constitution be 
required. 

It has been suggested that one reason why lawyers insist upon jury trials in negligence 
cases is the “contributory negligence rule” under which an injured party cannot recover 
if negligence on his part has contributed in any degree to causing the accident. It is said 
that “juries naturally take certain liberties with this rule and temper it with their own 
innate sense of justice.” Lawyers are said to be apprehensive that judges sitting without 
a jury would feel themselves compelled to be more strict in the application of the rule. 
Consequently the New York justices have recommended as a “pilot project and experi- 
ment” a bill which would permit the parties to stipulate to a trial before a judge without 
a juty under a rule of comparative negligence. Thus the judge would be able to weigh 
the comparative negligence of the parties and the degree to which the negligence of each 
contributed to the accident and award damages accordingly. If this bill is enacted by the 
New York legislature it will be interesting and worth while to observe the results. 


Among other suggestions which have been made is one that the number of jurors con- 
stituting a jury be reduced. A distinguished United States District Judge of long service 
in the Fourth Circuit made this suggestion at the Judicial Conference of the Fourth 
Circuit last year. He said that juries of five or seven members in the Virginia State courts 
decide cases involving hundreds of thousands of dollars. A reduction in the number of 
jurors constituting a jury would naturally reduce the cost of trials. How much it would 
shorten the length of trials I do not know. 


Another suggestion which has been made is that juries be permitted to decide cases 
by a three-fourths vote or some other majority vote when they are not unanimous. I 
presume that this would expedite the reaching of verdicts and avoid “hung” juries, but 
again it would seem problematical whether it would shorten the length of trials. 


Still another suggestion is that the parties be required to pay the costs of juries, with 
the thought that this would result in fewer demands being made for juries. However, 
this would seem to run counter to the idea that justice should be free and as inexpensive 
as possible. Furthermore, if the fees of the jury should be made part of the costs of the 
suit it is not likely that a demand for a jury by a plaintiff would be discouraged if he 
thought he could win his suit and cast the costs upon the defendant. It might make a 
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defendant more willing to settle if he saw the possibility of being required to pay high 
jury fees in addition to a judgment and other costs. 

At its meeting held last March, the Judicial Conference authorized the Chief Justice 
to appoint a committee with broad authority to study the operation of the courts. The 
appointment of a committee of judges to make a study and submit recommendations is 
a promising method of approach which has proved its usefulness in the solution of other 
problems confronting the courts. 

This committee should be able to make recommendations which will command sup- 
port. It is to be hoped so, because if no way can be agreed upon either to restrict the 
jurisdiction of the Federal courts, or to reduce the number of jury trials, or at least 
greatly expedite them, then there seems to be nothing left to do if the courts are to 
meet the demands of the times but substantially to increase and keep increasing the 
number of judges with their supporting personnel and calls on citizens for jury service. 
Aside from other and undoubtedly more important disadvantages resulting from in- 
creasing the size and complexity of the judicial machinery, that course will be expensive. 
Make no mistake about that. The first year’s cost of setting up a United States District 
Judge in business is approximately $60,000 including his salary, library, equipment, and 
the salaries of supporting personnel such as court reporter, secretary, law clerk, crier, and 
deputy clerk. Most of this is a recurring annual cost which makes no allowance for the 
cost of quarters, remodeling of old courthouses, installation of air conditioning equip- 
ment, or rental for displaced agencies of the Government forced to move from their 
quarters in public buildings to make room for the courts. These items amounted to 
approximately three million dollars for the 30 additional judges authorized to be ap- 
pointed last year. Neither does it include fees paid to jurors or economic losses incurred 
by persons summoned for jury service. 

The New York Justices say that it costs $750 a day to conduct a jury trial in the 
Supreme Court of New York County, and as their cases average four days of trial, it 
means that the public cost is $3,000 per case. I hardly think it can be much less for 
the Federal courts. In addition, as they point out, lawyers must be paid for their time 
and it has become the practice for legal fees in personal injury cases to amount to as 
much as 50% of the amount recovered; likewise the defense of these cases is costly, and 
it all is reflected in higher costs to the pubilc for insurance premiums. 


It may be considered sufficiently important to continue to maintain the right of jury 
trial in this type of case just as it is, amply to justify the added burdens which it im- 
poses, but once again to quote the New York Justices: “Finally, you should know that 
a citizen’s most vital and sacred rights and interest, those relating to marriage and the 
custody of children, as well as most important business matters, are by requirement of 
law adjudicated by judges without juries. One might fairly ask, therefore, why should 
a jury be called in to take so much more time to decide whether a light was red or green 
in a traffic accident.” 

This is not a question for the Administrative Office of the Courts, or even for the 
courts themselves to decide, although I think it is appropriate for the judges to address 
themselves to it and give the country their judgment based on theit knowledge and 
experience. It is a question of policy for the people through the Congress to determine. 


In the meantime, the Judicial Conference of the United States has recommended the 
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appointment of one additional circuit judge and 19 additional district judges. Two are 
for districts in the Tenth Circuit, one for Colorado and one for Kansas. They are needed 
under present conditions, and I hope the Congress will authorize them. Also, I expect 
that one of the first orders of business of the Conference when it meets in regular ses- 
sion this fall will be recommendations for the appointment of more judges. The Con- 
fetence has found it necessary to make such recommendations at every annual session 
without exception for the past 32 years. 


MORE SUPPORT FOR CHILD SUPPORT! 


By JAMES W. PUTNAM* 
Of the Emporia, Kansas, Bar 


Are you interested in the 1,732 child support orders decreed in Kansas from 
June 30, 1954, to July 1, 1955, or the 1,740 during the previous year, or the 
tens of thousands of such orders still in effect from prior years? The following 
table showing such orders was taken from Kansas Judicial Council records: 


CHILD SUPPORT ORDERS BY COUNTIES 
















































































































































































County 1954 1955 County 1954 1955 

1. Allen 7 12 33. Graham 6 4 
2. Anderson 4 2 34, Grant 2 3 
3. Atchison 7 13 35. Gray 6 1 
4. Barber 6 3 36. Greeley 0 1 
5. Barton 29 34 37. Greenwood ..........c.-cccscceeeeee 2 4 
6. Bourbon 8 24 38. Hamilton 1 3 
7. Brown 5 39. Harper 13 8 
8. Butler 29 37 40. Harvey 2 5 
9. Chase 3 41, Haskell 1 2 
. Chautauqua  ...............ccce000 4 3 42. Hodgeman ................c.ccccce0 3 1 
Cherok 16 14 43. Jackson 4 4 

0 1 44. Jefferson 5 3 

2 1 45. Jewell 3 6 

8 4 46. Johnson 77 75 

12 8 47. Kearny 0 0 

2 3 48. Kingman 5 2 

1 5 49. Kiowa 4 3 

36 38 50. Labette 34 23 

19 20 51. Lane 4 1 

3 1 52. Leavenworth ............ccccccccs-es 51 29 

11 14 53. Lincoln 2 0 

4 9 54. Linn 5 4 

25 28 55. Logan 0 0 

7 56. Lyon 21 11 

4 0 57. Marion 5 0 

1 2 58. Marshall 4 24 

4 5 59. McPherson ...........c..cc.eccseceee 5 5 

15 16 60. Meade 3 1 

17 18 61. Miami 14 21 

13 13. 62. Mitchell 3 5 

27 18 63. Montgomery .................-0- 50 65 

0 0 64. Morris 8 
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Coumty 19534 1955 County 1954 1955 
65. Morton 0 1 87. Sedgwick 411 386 
66. Nemaha 3 4 88. Seward 1 9 
67. Neosho 14 18 89. Shawnee 162 =153 

Ness 3 7 90. Sheridan 0 
69. Norton 5 4 91. Sherman 1 
70. Osage 8 0 92. Smith 3 0 
71. Osborne 2 4 93. Stafford 1 6 
72. Ottawa 0 3 Stanton 3 2 
73. Pawnee 6 9 95. Stevens 3 4 
74. Phillips 3 2 96. Sumner 19 2 
75. Pottawatomie  .............cc.cc-e 4 6 97. Thomas 3 5 
76. Pratt 6 5 98. Tre 2 5 
77. Rawlins 1 1 Wabaunsee ....................00--.. 0 1 
78. Reno 76 71 100. Wallace 0 0 
79. Republic 4 5 101. Washington ........................ 1 0 
80. Rice 5 6 102. Wichita 0 0 
81 pow 12 21 103. Wilson 16 9 
82 5 6 104. Woodson 2 
83. Rush 1 1 105. Wyandotte ..................0-0-. . 216 223 
84. Russell 14 2 —° ne 
85. Saline 41 47 TOTALS 1,740 1,732 

Scott 2 3 











The bench and bar and the parties to each such order, particularly the chil- 
dren, are vitally interested. The state is becoming so. And for obvious reasons 
the federal government has now awakened to a loophole or drain on assistance 
funds that state and local governments must plug or else. 


The latter is easily understood. As soon as a divorce action is filed, the mother 
is faced with the problem of supporting the children. Generally, at first, the 
funds are forthcoming from the husband. But in an ever-increasing number 
of cases the mother goes directly to the county welfare office or is forced to do 
so within a matter of months. That is why the state and federal governments, 
faced with steadily rising social welfare budgets, can no longer ignore a situation 
that warrants action. The federal government takes the position, and it seems 
justified, that the needs of the children must be handled, but the time has come 
when greater attention must be given to the order itself when granted, the en- 
forcement thereof as granted, and the fate of the order during the minority of 
the children. 


These support orders are continuing matters with tens of thousands in force 
now. There are other situations in this realm deserving of action, but here we 
are primarily concerned with those cases where the state, through its district 
court, has judicially determined what a father should pay and thereafter for 
diverse reasons these payments are not made and the taxpayers foot another bill. 


Here are two charts of actual cases showing how serious a tax load such cases 
can become. 
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ACTUAL RECORD AS PAID BY A COUNTY WELFARE OFFICE 


CHILD SUPPORT CASE “A” 


Osher Cash Total 
$ 16.98 $ $ 1698 
231.71 231.71 
98.90 98.90 
30.00 30.00 
135.00 288.00 423.00 
26.40 $1,796.00 $1,822.40 
35.88 1,616.00 1,651.88 
29.70 1,611.75 1,641.45 
1955 through 8-1 7.80 879.00 886.80 


TOTALS $612.37 $6,190.75 $6,803.12 


CHILD SUPPORT CASE “B” 


Year Osher Cash Total 
1941 3.30 $ $ 3.30 
1942 64.28 64.28 
1951 402.66 402.66 
1952 349.65 1,521.50 1,871.15 
1953 799.84 1,706.25 2,506.09 
1954 794.39 1,669.50 2,463.89 
1955 through 8-1 411.92 1,190.00 1,601.92 


TOTALS $2,826.04 $6,087.25 $8,913.29 


In Case “A” there were eleven children in the family. The father has been in 
excellent health and has usually been employed as a painter. He consistently 
deserted the family for short periods, but each time returned until a divorce was 
finally procured in the early 1950's. He is now reported to have re-married and 
is working as a painter in Wichita. On this case you will note that the taxpayers, 
up to August 1 of this year, paid $6,803.12. Two of the children are now eleven 
and fifteen years old respectively; therefore, it is reasonable to assume that 
public funds will be expended for another decade, and that the total expenditures 
will exceed $15,000.00. 


In Case “B” there ate seven children. Already the taxpayers have spent 
$8,913.29. The youngest child is now only five years old. It is likely that this 
child support case will require expenditures for perhaps thirteen or fourteen 
more yeats. No one seems to know just where the father is at any particular 
time. The simple fact has been, however, that he would have been able to earn 
a living for the children if he so desired. The last information on the father 
came from Topeka some years back. He apparently had fallen off a Rock Island 
train somewhere in Colorado and the call came to the mother, wondering if 
she would take care of his hospital expenses. This case will probably cost t tax- 
payers over $20,000.00. 


It should be pointed out that state support on both of these cases started prior 
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to the time the district court took jurisdiction, but most of the expenditures were 
made after child support orders were decreed. 


One should keep in mind that we are here overlooking those numerous cases 
wherein the welfare department is not yet a party—cases where the mother or 
other relatives have immediately or gradually taken over the “support” responsi- 
bility and have not appealed to the welfare office. 


We know that the vast majority of the orders are never strictly enforced for 
the duration of the children’s minority. In many instances all parties concerned 
know at the time the order is made that it cannot or will not be enforced. 


Likewise, we know that the vast majority of such orders are never changed 
although common sense would tell us that orders with a longevity of 10, 15, 
or even 20 years should periodically be raised or lowered depending on all such 
varied circumstances considered at the time of the initial order, as they are 
altered year after year. Three children of pre-school age at the time of the decree 
would need far less support than they would require later when of high school 
age. 

Why are the orders not altered as contemplated by the statute and the cases 
comprising our law? 

Among the reasons are: 

1. The cost is high. Any action for enforcement or alterations requires em- 
ployment of an attorney and the mother, guardian, or custodian hesitates to pay 
out additional fees. Certainly an attorney is entitled to just compensation for 
his services and when the father does not sense his responsibility and battles 
every move, the attorney has a time-consuming assignment. We recall one case 
where six contempt proceedings were filed against one young belligerent father 
in about a year. 


2. Court action is not welcomed. Divorce and custody cases are not pleasant 
for any of the parties involved. A mother or custodian will often shy away from 
further action to enforce or alter an order just because she prefers to stay away 
from the court. It is pointed out that this attitude often is prejudicial to the best 
interests of the children, and because of it proper food, clothing and shelter, 
necessary operations to improve health, and higher education will be sacrificed. 
It is exceptional for the father to volunteer above and beyond the mere order 
unless compelled to do so. 


3. The mother desires to sever remaining ties of divorced husband. In some 
cases the mother will, to the detriment of the children, adopt an attitude of 
severing the ties between the children and their father. This may mean changing 
of residence to other cities or states, lowering the standard of living as it per- 
tains to all necessities; anything which will erase the father as the provider and 
sever his financial lever which often, indirectly, has strings comparable to a fed- 
eral grant-in-aid in government problems. It should be rerfiembered that the 
father is the father and that irrespective of the mother’s attitude the children’s 
interests, their needs, should be the paramount consideration. 
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4. Attitude of the lawyers. Lawyers are becoming more and more aware of 
their professional responsibilities in these cases, particularly as living costs in- 
crease in our economy. Yet, naturally, lawyers feel that somewhere there should 
be an “end to litigation.” They are employed, as a rule, for a specific case and 
look upon their employment as terminated when the orders are made and the 
initial readjustment period has expired. None of the parties at the time considers 
the professional employment to be for the duration of the minority of the chil- 
dren. Any encouragement to the mother means more litigation, perhaps gratui- 
tous; yet discouragement may mean actual need in the growing lives of the chil- 
dren. The conscientious lawyer finds difficulties in every case and continues to 
look for a solution not now available in our procedures. 


Let it be said here that the lawyers are not seeking the easy solution. One of 
the proposed measures submitted to Judge William Kandt’s committee on Im- 
provement of Laws and Procedures of the Kansas Bar Association during 1954 
suggested a change in present “fixed lump sum” provision governing alimony. 
Much discussion took place, most of it aimed at placing the alimony provision 
on a flexible basis to halt the numerous inequities that arise under the present 
law. It is to the credit of this committee that it felt that the paramount considera- 
tion was the effect of the provision as it now stands or as it might be changed on 
the husband and wife, and not the effect on the bench and bar, the latter being 
of almost insignificant consideration. 

Thus, the lawyers may emerge with a solution to the child support dilemma 
for they know best the need. 


It is our purpose not to consider child support orders generally, but only those 
where the fathers neglect or refuse to comply and as a result the mother or cus- 
todian appeals to the county welfare office for aid. Sifted down to this point, 
the state has been forced to do what the state had previously ordered the father 


to do. 
ENFORCEMENT ACTIVITY 


The basic justice of the proper welfare program is that the person in actual 
need receives all the help the regulations will permit. Society will not ignore 
its children. They are entitled to and must have the necessities. The failure, 
neglect, or lack of responsibility of the father does not remove the need nor 
should it delay or obstruct the assistance granted to remove that need. But where 
the state is supporting a child whose father, either in violation of a court order 
of support or in the absence of one, could pay all or part of such support, the 
time has come for the state to act vigorously, not just in the exceptional case, 
but in all such cases. 


On July 1, 1952, the state welfare departmentment began the use of DS.W. 
.160,* a form entitled “Notice to County Attorney.” This is a mimeographed 
sheet advising that “an aid to dependent children grant” in a certain amount 


“eAs required under the Social Security Act as amended in 1950, Title IV, Section 902A. 
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was given on certain day. It states that the “aid to dependent children is granted 
for the reason that the children are deprived of parental support due to the 
absence from the home and failure to provide support or care for the children” 
by the father or mother, giving the last known address of the parent or parents. 


In reply, the county attorney on D.S.W. Form 161*, transmits “Report by 
County Attorney Concerning Absent Parent,” advising what action was taken 
on the notice and whether or not the recipient (usually the mother) gave “rea- 
sonable assistance” in obtaining support from the absent parent. 


No facts are available which reveal just what have been the results of the use 
of these forms. It is the general opinion that little action has resulted for many 
reasons, including the lethargy, until recently, manifested by the federal govern- 
ment. However, after three years of coasting, the federal government has now 
requested an official report on what action the state and various counties have 
been taking and the results. This request was made of our State Department of 
Social Welfare, and the report is now being compiled by the Department's re- 
search and statistics office. Results of this survey should be available by the 
end of this year. 


THE ATTORNEY GENERAL'S LETTER OF AUGUST 2, 1955, 
RE U.R.ES. ACT 


The Uniform Reciprocal Enforcement of Support Act (G.S. 1953 Supp. 
23-419 to 23-446) is a cooperative measure between states and is limited to 
those cases where one jurisdiction desires action against a father in another state, 
or as the receiving state enforces an action instituted in another jurisdiction. 
The first such act in Kansas was passed in 1951, (G.S. 1951 Supp. 23-401 to 
23-418). This act was repealed in 1953, and the present act passed by the 
1953 legislature. On August 2, 1955, H. R. Fatzer, the Attorney General, 
mailed to each of the county attorneys a suggested civil procedure to be followed 
in carrying out the provisions of the new act. It is not necessary to set forth this 
procedure here as it is available with recommended forms in the office of each 
county attorney. 


Have attorneys used the 1951 or 1953 act? George C. Wingerson, Attorney, 
State Department of Social Welfare, provides a fairly comprehensive answer 
in his article in the May 1955 issue of our Bar Journal. Two hundred eighty- 
six acts were initiated in Kansas, and this state acted as a responding jurisdiction 
in 251 cases. It should be pointed out that the bulk of this activity was limited 
to Sedgwick County, Shawnee County, and Wyandotte County. Of the 286 
actions initiated, 246 were commenced in the “big three” and these three coun- 
ties served on the responding end in 198 of the 251 total. However, it should 
be noted that these figures are based on a survey in which only 52 out of the 105 
county attorney offices submitted reports. To what extent the act was used in 
the 53 counties not responding will not be known until a more comprehensive 


survey is made. 
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A list of cases on URES Acts selected by the Attorney General was mailed 
to county attorneys on August 2, 1955:* 


The Attorney General’s letter was limited to the URES cases where Kansans 
are either initiating actions in other states or are recipients of actions started in 
other states where enforcement is sought against persons residing in Kansas. 


It is noted that no information is available on intrastate cooperation. Ap- 
parently no effort has been made to date whereby one county can seek the as- 
sistance of another other than as provided in the code of civil procedure. Intra- 
state cooperation has thus not been a consideration of either the State Depart- 
ment of Social Welfare, the Attorney General’s office, or the several counties. 


MISSOURI ACTS 


During the past summer Proctor N. Carter, director of welfare for Missouri, 
wrote all Missouri prosecuting attorneys for help in locating absent fathers. 
This was a follow-up on the new Missouri law tightening the child abandon- 
ment law effective August 29, 1955. Reason for the action was “a sharp in- 
crease in state welfare costs.” Carter has set up a staff of special investigators 
to probe the cases. He alleges that during the past 15 years the number of child 
aid cases caused by nonsupport of a parent had increased from 30 per cent to 
57 per cent. 


Acting upon the state directive, the Jackson County prosecutor, Richard K. 
Phelps, announced full cooperation and indicated that a special division to 
handle nonsupport and abandonment cases may soon be established. He stated 
that 70 per cent of all warrant desk matters involved child aid cases. In Jack- 
son County, according to Phelps, the monthly cost for aid to dependent chil- 
dren is approximately $162,000.00, covering 6,007 cases, and at least 70 per 
cent of those involve abandonment. 


CALIFORNIA’S “FAILURE TO PROVIDE” DEPARTMENT 


One of the most aggressive and successful solutions to this problem is taking 
form in California. In San Diego County, the District Attorney's office handles 
all support cases in a department known as the Failure to Provide Department. 
It has developed solely as a matter of internal administration without benefit 
of statute or county ordinance under California law. Created in July, 1954, the 
department now has two attorneys, two investigators, and a clerical staff of three. 


This county office handles an average of 80 cases per month. The URES 
cases average 38 monthly, with three times as many responding cases from other 
states as those initiated by San Diego County. Collections in the county average 
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$22,000.00 monthly. This figure does not include collections from out-of-state 
or URES cases initiated, and includes only one-third of the criminal nonsupport 
cases. 


Yet, the increase in case load continues to soar upward and the additional 
demands continue to increase. For these reasons, a complete reorganization of 
even this progressive office is contemplated in the near future. 


GENERAL CONCLUSIONS 


1. Role of County Attorney. The problem, particularly the enforcement 
phase, is primarily a legal one and therefore must be handled by the members 
of the legal profession. The fallacy of the present system is that it has appar- 
ently been thrust upon the shoulders of the county attorneys. Since this is a new 
field of activity and could well develop into a very tedious and time-consuming 
endeavor, it cannot be expected that the county attorneys would welcome it 
with open arms. This fact: is demonstrated by the response to the aforemen- 
tioned survey of the county attorneys on this subject taken in the fall of 1954, 
by George C. Wingerson, Attorney, State Department of Social Welfare, in 
which less than half of the county attorneys took the time to respond to the 
questionnaire and less than half of those responding fully endorsed the recipro- 
cal act as now written. There are many ways of handling this matter effectively 
without burdening the county attorneys. If the job is to be done right it should 
have a “priority” status rather than just be pushed into an office routine which 
is already overcrowded with many other official responsibilities. Let it be said, 
then, that even though this is a legal problem, and should be handled by mem- 
bers of the legal profession, it does not follow that it should be the responsibility 
of the county attorney. 


2. Special attorneys could be hired. It is submitted that once a court has 
issued a child support order and the father has failed to comply with said order, 
with the result that the children are not supported or are supported from state 
funds via the county welfare office, then the burden of enforcing the order has 
shifted to the state. In fact we might go so far as to say that some help should 
be given the mother to enforce an order when the mother is supporting the 
children without asking for welfare aid, and perhaps this support should be 
given without the mother having to pay another attorney's fee out of her pocket. 
But let us consider the category of cases where because of the father’s neglect 
the state pays for the support. It would seem feasible for either the district 
judge or the county attorney to have the power to appoint an attorney for each 
specific case with the services rendered compensated for by the county. Cer- 
tainly in most cases this would prove a good business arrangement for the county 
and for the taxpayers. The total expenditure for reasonable fees would surely 
be far exceeded by the collections, which in turn would lower proportionately 
the welfare expenditure in each case. In the larger counties the county attorney 
could appoint a special assistant to handle all such cases. In other counties the 
county itself could employ an attorney for its welfare department on a part or 
full-time basis. 
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3. Intrastate cooperation. While numerous cases can be cited showing that 
many irresponsible fathers leave the state and are therefore outside the jurisdic- 
tion of Kansas, it is believed that the bulk of the number are still in Kansas, 
many within the jurisdiction of the same court issuing the order and others in 
the larger cities of the state. Surely some means of intrastate cooperation could 
be perfected to handle the latter category. Yet if this is thrust upon the offices 
of the county attorney, without allowance for additional staff, it would be un- 
welcome and unjustified. These offices could be of great help. The best solution 
would appear to be to have a simple, practical working agreement between the 
county welfare offices and county attorney’s office spearheaded by the State 
Welfare Department and the Attorney General, but with an attorney, as sug- 
gested in paragraph 2 above, to push the case and stick to it until the desired 
result is obtained. 


4. Interstate cooperation. “Every state in the union except Nevada has at 
this date enacted some form of the URES Act and the following possessions 
have also enacted the URES Act: Alaska, Hawaii, Puerto Rico, and the Virgin 
Islands.”* 

Thus, practically every jurisdiction has recognized the necessity for action. 
How efficient such acts become is dependent wholly upon the cooperation be- 
tween the states. It is imperative that the states cooperate, or as in other fields 
the federal government will be justified in “taking over.” 


LOOKING TO THE FUTURE 


The “long arm” of the federal government has now reached into this sphere. 
As stated heretofore, our State Department of Social Welfare has been advised 
that the federal officials will henceforth require a report on the use of forms 
160 and 161. This simply means that state and local officials can no longer 
ignore their responsibility to collect where collection is possible and still open 
their arms to federal funds. Here is another loophole that Washington desires 
to plug and apparently it will be done. 

The results, regardless of how achieved, will not only cut down welfare costs 
and force responsibility upon the shoulders that should bear it, but will in many 
instances aid the individual child with having the necessities of life. That is 
worthy of our interest, our cooperation, and our determination to help solve a 
problem close to our profession. 


DIGEST SERVICE TO BE INITIATED 


The Executive Council of the Bar Association of the State of Kansas, at its 
meeting in Topeka on November 18, 1955, approved the initiation of a cur- 
rent “Digest Service” of state supreme court opinions. This new service for 
members of this Association, under plans approved by the Executive Council, 
will start in January, 1956. 

The service will cover cases decided by the Kansas Supreme Court and con- 


Excerpt from letter of Attorney General to county attorneys, August 2 ,1955. 
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tain digests of opinions thereon which will be distributed to each member of 
this Association a few days after they are filed, and several weeks before the 
“Advance Sheets” are printed. They will be issued without extra charge to all 
members by John W. Shuart, Executive Secretary, 505 Columbian Building, 
Topeka, Kansas. A photo-copy of an opinion may be obtained by any member 
at a cost of twenty-five cents per page. 


RECENT CONSTRUCTION OF KANSAS PROPERTY 
ACT OF 1939 


By WILLIAM R. ScoTT* 


Sections of the Property Act of 1939 recently construed are found in G:S. 
1949,' 58-502, 58-503 and 58-505 and are as follows: 


“The rules of the common law, known as the rule in Shelley’s case, and those 
pertaining to estates tail, however created, shall not be applied in this state to any 
instrument which becomes effective after the effectivve date of this act. Every in- 
strument not within the purview of section 3 (58-503) taking effect after the 
effective date of this act and disposing of property which but for this section would 
create an estate tail shall create a life estate in the first taker and a remainder in fee 
in the next taker.” (58-502.) 


“When real or personal property is granted or devised to one person for life, and 
then to some other person, or persons, whether named individually or as one or more 
of a class of which the individuals can be ascertained by the time the fee age 
the instrument by which such property is so transferred shall be construed as creat- 
ing in the person first named an estate during his lifetime only, and a remainder 
in fee simple in the person or persons last named.” (58-503.) 


“In the case of instruments disposing of property of which the following is a 
type: ‘A to B and his children, the doctrine of the common law known as the rule 
in Wild’s case shall not hereafter apply, and the instrument shall create a life 
interest in B and a remainder in his children. The rule here prescribed applies when 
the expression is ‘children’, or ‘issue’, or words of similar import.” (58-505.) 


Section 58-502 abolishes estates tail and the rule in Shelley's case. The con- 
sequence of the abolition of estates tail is then set forth. So, where there is a 
conveyance to A and the heirs of his body, A is given a life estate with a re- 
mainder in fee in the heirs of his body. 


Section 58-503 states the consequence of the abolition of the rule in Shelley’s 
case. Thus, a conveyance to A for life with a remainder to the heirs of A, or 
the heirs of A’s body, does not have the effect of giving A a fee simple or a fee 
tail, which is the result if the rule is applied. By virtue of 58-503 A has a life 
estate only, with a remainder in fee in his heirs or the heirs of his body. 


Section 58-503, however, contains language which goes beyond the rule in 
Shelley’s case, if read literally. It speaks of remainders to persons named in- 
dividually. If there is a conveyance to A for life, remainder to A’s named chil- 


* Associate Professor of Law, School of Law, University of Kansas. 
1. All statutory references herein are to the General Statutes of 1949 unless otherwise indicated. 
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dren, the rule does not apply,” yet such a conveyance is literally within the terms 
of the statute. The same is true of a conveyance to A for life, remainder to A’s 
children, where the children are not named individually and the word children 
is not used in the sense of heirs or heirs of the body.? Unless the rule in Shelley’s 
case is involved, 58-503 serves no useful purpose. There is no point in stating 
that a conveyance to A for life with a remainder to A’s named or unnamed chil- 
dren amounts to a conveyance to A for life with a remainder in fee simple‘ to 
A’s named or unnamed children. The main purpose of 58-503 is to state the 
consequence of the abolition of the rule.’ 


In addition, 58-503 contains the clause “of which the individuals can be 
ascertained by the time the fee is possessed.” This clause, which will be referred 
to herein as the fee-possessing clause, is worded so as to apply to remainders 
to heirs, heirs of the body, children, etc., and has been construed in two recent 
cases. In Waite v. Schmidt,® there was a conveyance to A and his bodily heirs. 
A had six children by his first wife at the time of the conveyance. A had no 
other children, except a child of his second wife by a previous marriage whom 
he adopted. The court said that the attempt to create an estate tail under 58-502 
resulted in a life estate in A with a vested remainder in his heirs in fee and that 
under 58-503 “the heirs who would take are those who can be ascertained by 
the time the fee is possessed, i.e., those in being at the time the deed was exe- 
cuted and delivered.”” Thus, A and his six children with spouses could convey 
a marketable title. In Reetz v. Sims,> the testatrix devised an interest in land to 
A and the heirs of her body. A had no children when the testatrix died, but did 
have children at the time of litigation. The court held that A had a fee and that 
the after-born children took nothing. The reasoning in regard to 58-503 ap- 
pears to be that the children could not take because they were not ascertained 
when the fee was possessed. The court deemed the fee possessed at the time of 
its creation rather than at the termination of the life estate given A under 
58-502. These cases construe the fee-possessing clause to mean that the class 
must be closed when the instrument takes effect, if there are any members of 
the class in existence at that time. If there are no members, then the first taker, 
A, will take a fee. 


It is important to note that both of these cases involve an estate tail (A and 
the heirs of his body) and not the rule in Shelley’s case (A for life, remainder 
to the heirs of his body). Nor do these cases have to do with a conveyance to 
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A for life, remainder to A’s children, named or unnamed. Nevertheless, the 
fee-possessing clause, which only appears in 58-503, is read into 58-502. 


What will be the result when the court has before it a conveyance to A for 
life, remainder to the heirs of his body? Presumably, A will have a life estate, 
with a remainder in his child or children alive when the instrument takes effect 
and after-born children will be excluded. What if A has no children when the 
instrument takes effect? Will A have a fee? A life estate? Will the remainder 
fail? The same questions will have to be answered where there is a conveyance 
to A for life, remainder to his children, unless 58-503 is held not to apply. 


Where A is not given a life estate, but the conveyance is to A and his chil- 
dren, 58-505 states that A shall have a life estate with a remainder in his chil- 
dren. The Waite and Reetz opinions declare that the same result should follow 
in this type of conveyance as in the estate tail type of conveyance. 


The writer disagrees with the court’s construction of these sections of the 
Property Act. It is submitted that 58-503 was meant to apply only in regard 
to instruments calling for an application of the rule in Shelley’s case under the 
law in force prior to 1939"° and that it does not apply to a conveyance to A and 
the heirs of his body; or to A for life, remainder to his children; or to A and his 
children. Section 58-502 governed the Waste and Reetz cases; no reference to 
58-503 or 58-505 was needed. The effect of 58-502 is to give A a life estate 
with a remainder to the heirs of his body in fee. The general rule of construction 
developed at the common law was that, if A has no such heirs when he dies, 
there will be a reversion;'! if A has such heirs, they all take, if alive, when A 
dies.’ Where there is a conveyance to A for life, remainder to the heirs of his 
body, or a conveyance to A for life, remainder to A’s children, where the word 
children is used in the sense of heirs of the body, 58-503 governs the convey- 
ance.'? The fee-possessing clause refers to the possession of the fee when the 
life tenant dies and not the creation of the fee. The class should remain open 
under 58-503 until the life tenant dies, just as it should remain open under 
58-502. The class should likewise remain open under 58-505. The Waste and 
Reetz decisions have the merit of making title marketable sooner, but this is 
done possibly at the expense of violating the intent of a grantor or testator to 
include after-born children. 


In conclusion, it might be well to look at the significance of the construction 
of these provisions of the Property Act. Consider a parent who desires to pro- 
vide for his son and his son’s children. In many cases the parent will want to 
include after-born children. If the parent devises land to his son and the heirs 
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of his body, or to his son and his children, his son will take a fee, if his son has 
no children when the will takes effect; or, if his son has children, the after-born 
children will be excluded. This phraseology should be avoided. Why attempt 
the creation of an estate tail or co-ownership in this form when the statute will 
not permit it? The parent should give his son a life estate with a remainder in 
his son’s children. The remainder provision should set forth that after-born 
children are to be included. It might also be advisable to provide for the owner- 
ship of the fee if there are no children. If the parent desires to exclude after- 
born children, a remainder to named children should suffice. The remainder 
might be given to the heirs of his son’s body if issue more remote than his son’s 
children are to be included; but here also, some provision should be made to 
cover the doctrine of the Waite and Reetz decisions. 


REPORT ON THE ADMINISTRATION OF A 
CRIMINAL DOCKET* 


By Wo. C. KANDT, Judge 
Sedgwick County District Court (Div. No. 1) 


This being the first time that all criminal cases have been merged into one 
docket and handled by one Judge, such duty having fallen to Division 1 during 
the April 1955 term of court, I thought you might be interested in some of our 
experiences. I think it would make for better continuity of docket policy in the 
future if each criminal Judge, or all of us for that matter, would pass his ob- 
servations on to the others. 


It can be said that the criminal docket for the entire county at the end of the 
term will be clean and current in every respect. Since the first day of the term 
on April 4th, or within a period of seven weeks, 442 cases have been cleared 
off the docket from a total docket of 481 State and City Cases. Of these, 14 
cases were tried to juries—two each week. 


There were a total of 300 cases on the State Docket. This includes 53 cases 
bound over since the docket was printed, all of which have been speedily pro- 
cessed with no defendants unduly languishing in jail. Of the old cases, we found 
one defendant who had been in jail awaiting trial for more than one year, and 
some who had been there a few months longer than now seems necessary. In 
September we will process or try those defendants bound over during the sum- 
mer, thus relieving the expected load on October’s docket. 


In the beginning, and prior to the first day of the term, the County Attorney, 
together with all his deputies and myself, had an afternoon’s conference con- 
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cerning the docket and what appeared to be an insurmountable task. We knew 
that the docket contained stale cases which for various reasons would never 
be tried, and cases in which the evidence was too weak for conviction. Realizing 
that prosecution sometimes borders on persecution, we reviewed each case and 
dismissed 55 cases outright. The oldest case in this group was filed January 31, 
1947, and, like many others, was being carried over from term to term for no 
apparent sensible reason. 


This conference was also valuable to inform myself and the deputies of the 
nature and status of each case in advance of the docket call. Thus, over 100 
cases were eliminated from the call of the docket, such as child desertion cases 
on probation, cases in which the defendants are in a mental hospital for ob- 
servation or treatment, cases of prior bond forfeitures with alias warrants out- 
standing, cases that were in judgment from the prior term but not journalized, 
and other similar cases in which we knew nothing would be accomplished in 
calling them in open court. It was thus possible, on the first day of the term, 
to call the docket of both State and City cases in about one hour and forty-five 
minutes, which the lawyers appreciated. 


Other devices were used to make the call of the docket easy and orderly. We 
remember the crowding and confusion in the courtroom during prior docket 
calls, with standing room only and with some defendants not being able to get 
into the courtroom to make an appearance. There was also the security factor 
involved with the Sheriff attempting to guard and handle thirty or more un- 
shackled persons in custody under crowded conditions. To minimize these un- 
desirable factors, two bailiffs were stationed at the courtroom door with instruc- 
tions to admit only defendants and lawyers, thus preventing friends, relatives, 
and miscellaneous persons from overcrowding the courtroom. Then, at the sug- 
gestion of Mr. Peltzer, the bailiff, persons in custody were not brought into the 
courtroom until afternoon for a separate docket call which required about ten 
minutes. Their cases were called in the morning, together with the others, and 
trial dates announced for the benefit of their lawyers present. Then, in the 
afternoon, when all was quiet, they were brought into court, counsel appointed 
for those necessary, and their cases set for the dates as had been announced in 
the morning. 


The call of the docket went off without a hitch. The courtroom was quiet and 
orderly, with only a few persons standing. There were at first two or three mo- 
tions made to pass cases over the term, which were promptly overruled. The 
Court announced pleasantly but firmly that no case called would be passed over 
the term for any reason, and that juries would report week after week until all 
cases should be disposed of. These two rules, strictly applied, accounted mostly, 
I think, for the ultimate results achieved. When a judge makes the announce- 
ment that procrastination and delay are out of fashion in his court, the docket 
moves along as if prompted by an unseen hand. 


Between 25 to 30 cases were set for trial for Monday morning of each week. 
The second case each week went to trial on Wednesday morning or afternoon. 
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Friday afternoons were set aside for hearings of pleas, motions, and pre-trial 
conferences in open court. These open pre-trial conferences were used to obtain 
Court assistance and advice in settling cases that were near composition but not 
quite in agreement. This saved several unnecessary trials. Among the motions 
heard were included State’s motions to dismiss when opposed by a special prose- 
cutor. This type of motion, authorized by Statute, seems rare in these courts, but 
is effective when the County Attorney and special prosecutor cannot agree on 
the sufficiency of evidence. Often, as we know, a special prosecutot’s zeal springs 
from a vindicative complaining witness, or one who is using the criminal docket 
for reasons other than prosecution. 


We also used the pre-trial conference to inaugurate the idea of pre-trial ap- 
plication for parole in the event of a guilty plea. I think now that it is proper 
for a judge, upon sufficient facts, to indicate in advance of a plea whether a par- 
ticular defendant is to be granted a parole from the sentence that is to be im- 
posed upon him. Upon inquiry from the prosecutor, the defendant, or others 
as to the Court’s attitude toward a parole in any given case, the matter was set 
down for an informal hearing in open court to which the prosecutor, police, or 
sheriff's department, relatives, and friends and others interested, were invited to 
appear and have their say and to explore with the Court the wisdom of a parole. 
After a full conference, I then indicated whether I thought the defendant would 
or would not be a good parolable risk. This procedure gives a defendant and 
his counsel a more intelligent basis on which to decide on whether to plead or 
go to trial. It seemed to find favor among the lawyers and the authorities con- 
cerned, and I think it justifies further development. It follows through on a 
very good principle of judicial administration which says that a judge should 
not hear argument, hold conferences, or make decisions in Chambers that can 
be done in open court. In this way the authorities and the Court are protected 
from unjust criticism. 

Prior to each Monday’s docket call I followed the practice of conferring in- 
dividually with each Deputy County Attorney concerning the cases on the docket 
assigned to him. This had the advantage of keeping me informed as to which 
cases were strong or weak, and which were likely to be tried, dismissed or dis- 
posed of by composition. Such information is essential to plan the trial schedule 
without wasting juries. 


I also announced that after a jury was impaneled in any given case, a plea of 
guilty would not be accepted for anything less than the charge contained in the 
Information. This helps a reluctant defendant make up his mind before the trial 
starts. Incidentally, we also discovered that a man accused in a bastardy pro- 
ceeding i is not entitled to a jury trial as a matter of right, same being discre- 
tionary with the Court. I propose that such trials be had before the Court so 
long as we are attempting to preserve time and j juries. Speaking of preserving 

jury time, I have found that many hours and sometimes days are saved when 
defense counsel, on voir dire examination, are prevented from instructing the 
jury and/or making speeches, (especially on the reasonable doubt theme), and 
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also when they are encouraged not to use peremptory challenges unless they 
feel a real need to do so. All our juries during the past seven weeks were ex- 
amined within one and one-half hours each, with trial time on each case being 
from one and one-half to two and one-half days. 


Statistically, an analysis of the docket reveals the following: 


State Cases. Of the 300 cases on the State Docket, 55 were dismissed by the 
Court without objection from the State; 49 were dismissed by the State and, we 
might add, without objection from the Court; making a total of 104 cases dismissed. 
In 5 cases the defendants were found to be incarcerated in the penitentiary or the 
City Prison Farm for previous offenses. In 4 cases the defendants were found to 
be in the Larned State Hospital for observation or treatment prior to trial or sen- 
tence. 15 cases were found with appearance bond forfeitures and alias warrants 
outstanding. In 20 cases of wife and child desertion, the defendants are on two years 
probation period prior to plea. 11 cases were tried to juries, resulting in 4 convic- 
tions. 37 cases were in judgment and carried over from the previous term, not 
having been journalized. In 28 cases the defendants plead guilty and have been in- 
carcerated; and in 58 cases the defendants plead guilty and were paroled. This leaves 
a total of 39 cases remaining. These are presently being reviewed by the County 
Attorney and the Court, and a large part of them will be dismissed soon as un- 
desirable for prosecution. 


Police Court Appeals (City Cases). In connection with these cases, the distinc- 
tion between dismissal of a case (cause of action) and dismissal of an appeal must 
be borne in mind. Of the total 181 cases on this docket, 2 were dismissed by the 
Court for lack of prosecution and 4 cases were dismissed by the City. 27 appeals 
were dismissed by the Court for lack of prosecution upon the defendants’ failure 
to appear, and 35 appeals were dismissed on the defendant’s own motion, making 
a total of 62 appeals dismissed and remanded because of the defendants’ refusal 
to prosecute their appeals. 39 cases were found to have gone to judgment during 
prior terms, but not journalized. About 71 cases were settled by composition be- 
tween the City and the defendants, usually with pleas of guilty to reduced charges 
and a money fine and a parole from the confinement portion of the sentence. 
3 cases were tried to juries, two being cases of driving while intoxicated, with no 
convictions. It is interesting to note that 118 cases, or about two-thirds of the total, 
were cases of driving while intoxicated. In my experience, juries seldom convict 
a drunken driver, which perhaps explains why so many ate appealed and settled 
without trial. It would of course be physically impossible to try them all before 
juries. It can thus be seen how the community at large, through its juries, some- 
times exerts substantial influence on law enforcement. 


The County Attorney and his staff have been most cooperative, capable and 
industrious in dealing with this docket. It may require some new attitudes in 
order to accept the idea that cases should be dismissed if not resolved during the 
term, and that failure to do either is lack of prosecution. Judges can be helpful 
if they will assist in evaluating and eliminating cases undesirable for trial. Some- 
times an objective point of view can be helpful to the prosecutor, who often 
welcomes such assistance. Persons in custody elsewhere can be returned for trial 
during the term, and the prosecutor should do so, or else dismiss—we disposed 
of 5 such cases which otherwise would have gone over the term. Such measures, 
all aimed at keeping the criminal docket clean and current and to inform future 
defendants that their cases will be speedily processed, will not impede but should 
strengthen law enforcement if fairly accomplished in a spirit of public service. 
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It was very helpful to me to know the name of the particular deputy assigned 
to each case, and I am asking the Clerk to obtain and show such information on 
future dockets. I have tried to make concise bench notes on the status of the few 
cases that must be carried over, and am asking the Clerk to type these notes on 
future bench dockets. If each judge will do the same, then the bench history of 
such cases may be obtained at a glance, which has hitherto not been possible. I 
have also made a list of Journal Entries due, revised from time to time, which is 
placed on each deputy’s desk as a check list and reminder to get his Journal 


Entries on file. 


If you don’t mind, I hope to supplement this report after reviewing the 39 
cases remaining on the docket, and after three or four additional trial weeks in 
September concerning the cases bound over during the summer. 


If you have stayed with this to the end, I thank you for your curious mind 
even if you should not adopt the views and practices herein expressed. 


CITY ATTORNEY'S PAGE 
THE SEMI-ANNUAL CONCLAVE AT HUTCHINSON 


It was another practical, down-to-earth 
convention at Hutchinson, September 12. 
Attenders were amazed to see so many of 
the familiar faces as well as a generous 
sprinkling of new ones. The statistics do 
not reveal whether the attendance was an 
all-time high, but it is safe to report that 
this was one of the largest conventions of 
the City Attorneys’ Association to date. 
City Attorneys attend because the agenda 
appeals to them. The round tables focus 
on the very problems confronting our 
cities today. First, therefore, our thanks to 
Executive Secretary L. W. Chesney, Prexy 
Gordon Lowry, and the trustees for proper 
planning. 

City Attorneys were busy on the League 
of Kansas Municipalities’ general program 
Monday morning the 12th. Fred Littooy, 
Hutchinson, as chairman of the City Legis- 
lative Committee, reported to the delegate 
body and Chesney served on an annexation 


The City Attorneys’ meeting started with 
a luncheon. Judge Karl Miller, Dodge City, 
Governor Hall’s pardon attorney, presented 
one of his famous talks centering it on the 





early day ordinances of the “Cowboy Capi- 
tal of the World.” Senator Garner Shriver 
next addressed the group urging revision 
of the State’s municipal laws and advocat- 
ing more “home rule” in the governing of 
Cities. Many up-to-date model ordinances 
were exhibited and explained by Chesney. 
Paneliers who presented specific topics in- 
cluded: H. L. Sheppeard, Clay Center; 
Robert O. Helsel, Wichita; Tom Lillard, 
Jr., Salina; R. C. Woodward, El Dorado; 
J. Sidney Nye, Newton; Fred W. Rausch, 
Jr., Topeka; Robert L. Briley, Chanute; 
Robert E. Ferguson, Marysville. Rausch, 
Nye, and W. H. Alward, Herington, ap- 
peared on the League’s program the fol- 
lowing day. 


Mention should be made of Bill R. Cole’s 
Hospitality Hour and the presentation of 
a past president’s gavel to Vic Tegarden, 
Liberal, by Jim Putnam. Incidentally, Te- 
garden is a director of the League. 


Looking forward to Spring Convention: 
City Attorneys are urged to make their 
reservations now for the Spring Conven- 
tion scheduled for Kansas City, Kansas, at 
the Town House, May 9, 1956. 
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RECENT ADDITIONS TO THE STATE LIBRARY 


American Bar Association. Standing Com- 
mittee on Legal Assistance for Service- 
men. Compendium of laws —— 
to problems of persons in the arm 
forces. 3d ed., Lawyers Co-op., c. 1954. 


American Law Institute. Committee on 
Continuing Legal Education, collab- 
orating with the American Bar Asso- 
Ciation: 

Braucher, Robert. Documents of 
title (under the Uniform Com- 
mercial Code) July, 1955. 


Hawkland, William D. Sales and 
bulk sales (under the Uniform 
Commercial Code) July, 1955. 


Keir, Loyal E. The preparation and 
trial of cases in the Tax Court of 
the U. S. July, 1955. 


Tweed, Harrison, and Parsons, Wil- 
liam. Lifetime and testamentary 
estate planning. Rev. to Feb. 
1955. 


Vernon, Weston, Jr. and others. 
Federal income taxation of indi- 
viduals. May, 1955. 


Bender's Federal Practice Manual. Matthew 
Bender, c. 1952, with supplements. 


Bigelow, S. Tupper. Legal etiquette and 
courtroom decorum. Carswell, 1955. 


Bontecou, Eleanor. The federal loyalty-se- 
curity program. (Cornell Studies in 
Civil Liberty) Cornell U. pr., 1953. 


Carr, Robert K. The House Committee on 
Un-American Activities, 1945-1950. 
(Cornell Studies in Civil Liberty) 
Cornell U. pr., 1952. 


Dewar, Thomas. Forensic pharmacy. 3d ed. 
London: Edward Arnold, 1954. 


Eager, Samuel W. Chattel mortgages and 
conditional sales and trust receipts with 
forms under the Uniform Conditional 
Sales Act and Uniform Trust Receipts 
Law adapted to New York State. Den- 

nis, c. 1941, with 1954 pocket part. 





Ellis, Ridsdale. Patent claims. Baker, Voor- 
his, 1949, 


Hanna, Warren L. Federal remedies for 
employee injuries. Hanna, 1955. 


Konvitz, Milton R. Civil rights in immi- 
gration. (Cornell Studies in Civil Lib- 
erty) Cornell U. pr., 1953. 


Manitoba, Revised Statutes of 1954. 4 vs. 
R. S. Evans, 1955. 


Mottla, Gabriel V. Proof of cases in New 
York, including law of evidence. Lit- 
tle, Brown, 1954. 


New Hampshire Revised Statutes Anno- 


tated, 1955. 6 vs. Lawyers Co-op., 
1955. 


Nichols, Ellsworth. Ruling principles of 
utility regulation—rate of return. 
P.UR. Inc., 1955. 


Seavey, Warren A. Cogitations on torts. 
(Roscoe Pound lectureship series) 
Univ. of Neb. pr., 1954. 


Starke, J. G. An introduction to interna- 
tional law. 3d ed., Butterworth, 1954. 


Sturges, Wesley A. Cases on arbitration 
law. Matthew Bender, c. 1953. 


Vanderbilt, Arthur T. The doctrine of the 
separation of powers and its present- 
day significance. (Roscoe Pound lec- 
= series) Univ. of Neb. pr., 
1953. 


Wharton, Francis. Criminal evidence. 12th 
ed. by R. A. Anderson. 3 v. Lawyers 
Co-op., 1955. 


(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be sent upon request). 
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CANONS OF ETHICS STUDY BEGUN 


The American Bar Foundation has undertaken a study of the Canons of 
Professional Ethics and the Canons of Judicial Ethics to determine if any of 
them require rewriting in the light of new conditions. The Canons of Profes- 
sional Ethics were first adopted in 1908 and the Judicial Ethics in 1924. They 
constitute the recognized standards of professional conduct of lawyers and 
judges, since they have been adopted by most of the state bar associations and 
courts throughout the country. 


In announcing the study, President Loyd Wright of the Foundation declared 
the Foundation recognized that “there must be a constant reappraisal and com- 
prehension of new conditions and changes in the relationship of the lawyer to 
his clients, the courts and the public.” 


The study will be directed by an advisory committee under the chairmanship 
of Judge Philbrick McCoy of the Los Angeles County Superior Court, co- 
author with U. S. Circuit Judge Orie L. Phillips of Denver of “Conduct of 
Judges and Lawyers,” one of the reports of the Survey of the Legal Profession, 
published in 1952. The committee will be assisted by a full time research spe- 
cialist, Frederick B. MacKinnon, who has come to Chicago from Harvard Uni- 
versity where he recently completed for Harvard and the Rockefeller Founda- 
tion a research study on a related subject—the ethical problems of lawyers in 
private practice. 


Judge McCoy estimated the projected study may require three years. “In the 
final analysis,” he said, “the Committee must try to measure the existing canons 
against the facts of professional and judicial life in order that our work will be 
beneficial to the public, the legal profession, and the judiciary. To that end the 
cooperation of all members of the bar and of the judiciary throughout the coun- 
try will be most welcome.” 


Other members of the Foundation committee to direct the study are: Prof. 
Sheldon D. Elliott, New York University Law School; Arthur Littleton, of the 
Philadelphia Bar; O. S. Colclough, dean of faculties of George Washington 
University, Washington, D. C.; James D. Fellers of the Oklahoma City Bar; 
Judge Emory H. Niles of Baltimore, and Justice Frank P. Weaver of the 
Supreme Court of Washington. Ex-officio members are Thomas J. Boodell, 
Chicago, chairman of the ABA* Committee on Unauthorized Practice, and 
Henry S. Drinker, Philadelphia, chairman of the Committee on Professional 
Ethics and Grievances.* 


* American Bar Association. 
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TRAFFIC COURTS ARTICLE REVIEWED 


“The Kansas Bar Journal, February, 1955 (Vol. 23, No. 3—pages 215-227) 
contained a fine discussion by James W. Putnam of efforts to improve the 
traffic court system in that state. While the article is necessarily regional in 
character, the interest in it lies in the approach of the author as expressed in this 
sentence: “The thought of this article is that perhaps Kansas might be the 
pioneer and lead the way toward making the American highway in general and 
the Kansas highway in particular something besides a gambling rendezvous 
with death.’ 

“Passing over the author's discussion of local laws, the appeal of his article lies 
in his general proposed solutions, Part VI, and the stress placed here, as else- 
where in the country, on the need for uniformity. (Part VII). The author has 
taken extensive pains to present material helpful to the legislators, judges and 
practitioners of his state in meeting the very changeful and growing problems 
presented by growing populations and increasing numbers of automobile 
drivers.” (American Bar Association Journal, October, 1955, Vol. 41, No. 16, 

page 978.) 


LEGAL FEE FIXING VARIATIONS 


Luther M. Bang, Austin, Minn., Chairman of the Committee on Fees and 
Law Office Management of the Minnesota State Bar Association, in discussing 
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legal fee fixing at the 1955 annual meeting of the Missouri Bar, used slides to 
illustrate the wide variation of fees in various states. He said: 


“These variations can only confuse the public. In our own case, in the State 
of Minnesota, we have a bound book containing our own fee schedules, and 
that book is placed on the desk where clients may examine it. Lawyers’ groups 
should have an advisory minimum schedule to which the public may have 
access. 


“Up to 1940, the legal profession in the United States had a higher net in- 
come individually than either doctors or dentists. But from then on, the ratio 
has changed to where lawyers’ net income nationally is considerably under 
that for the medical profession. 


“There is a misconception among lawyers that the cost of doing business 
in a small town law office is far less than that of larger cities. Our surveys have 
shown that the only true differences lie in salaries and rent. However, such 
things as transportation, telephone charges and service expenses are higher for 
small town lawyers, so the net result is that it is just about as expensive for the 
rural lawyer to operate his office as it is for the metropolitan attorney. 


“The fact is that the public is harmed when ‘cheap help’ does any type of 
professional task. When a lawyer tries to do a ten dollar job for a client for 
two dollars, the only type of job that can be done will be such as to hurt both 
his client and himself. 


“We must, however, continue to provide free or low-cost legal aid for those 
unable to pay, just as we always have.” (Journal of the Missouri Bar, October, 
1955, Vol. 11, No. 10, page 176.) 


ACTIONS BY 1955 A.B.A. HOUSE OF DELEGATES 


EpiTor’s NoTE: This Topical Summary of Actions by the House of Delegates 
at the 78th Annual Meeting of the American Bar Association in Philadelphia, 
August 22-26, 1955, was issued as a part of the September 1, 1955, Ameri- 
can Bar Coordinator (Vol. 3, No. 17). 


SOCIAL SECURITY—The House approved a recommendation of the Board of Gov- 
ernors requesting that state bar associations conduct polls of their members to ascertain 
grass roots sentiment of lawyers on the question of compulsory coverage of lawyers under 
the Federal Social Security Act, in the event Congress rejects the voluntary inclusion plan 
advocated by the House at the 1955 mid-year meeting. The proposed polls would be 
conducted, and the results collated, by the National Conference of Bar Presidents, prior 
to the reconvening of Congress next January. The purpose of the polls would be to 
determine if lawyers prefer compulsory coverage to no coverage at all, in the event the 
voluntary plan fails. A suggested form of questionnaire will be prepared by the Admin- 
istration Committee of the Board of Governors for submission to the state bar associations. 


CONSTITUTIONAL AMENDMENTS—The House of Delegates approved a new 
method for nomination of candidates for ABA membership. The Admissions Committees 
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in the several states are abolished, and nominations will henceforth be made directly to 
the Board of Governors by any individual member of the Association in good standing, 
This procedure is designed to simplify and expedite action on applications. Where ques- 
tions arise as to the admissibility of any particular applicants, they will be submitted to 
the state delegate in that state for investigation and recommendation. The House also 
adopted an amendment to Article 2 of the By-Laws, inserting a new section to allow for 
arrangements between state and local bar associations and the American Bar Association 
providing for joint dues. 

The House of Delegates defeated a proposed Constitutional amendment which would 
remove the present requirement that the Executive Director be a member of the Asso- 
ciation. 

COMMUNISM—The Special Committee on Commuist Tactics, Strategy and Ob- 
jectives said in its report it “has been disturbed by the lack of positive action on the part 
of state bar associations to investigate, detect and remove from their rolls those members 
whose actions before the courts or before duly authorized Congressional committees have 
been such as to obstruct the administration of the laws and the due processes of Con- 
gtessional undertakings.” The Committee said it was ready to cooperate with state or 
local associations in appropriate disciplinary action against attorneys who invoke the 
Fifth Amendment in investigations “into communist subversion, sabotage and other 

LAWYERS’ INDEMNITY COMMITTEE—At the recommendation of its chairman, 
Hicks Epton of Oklahoma, the Lawyers’ Indemnity Committee was dissolved by the 
House of Delegates. The Committee was established to investigate the desirability of a 
national plan under which the legal profession would indemnify clients for losses in 
cases where lawyers breached their trusts. Mr. Epton said the Committee found such a 
fundamental disagreement among lawyers as to the necessity or desirability of such a 
plan that it was impossible at this time to submit a “feasible or practical” national in- 
demnity proposal. 

TEACHING OF COMMUNISM—The House approved without debate a recom- 
mendation of the American Citizenship Committee that the American Bar Association 
endorse “in principle” the bill introduced by Representative Daniel J. Flood of Pennsyl- 
vania under which an 11-member federal commission would be created and charged with 
preparing “suggested curricula of studies, suitable for use in the teaching of courses in 
schools, colleges and universities, which will make clear the basic differences between 
the theories and practices of the American way of life and the theories and practices of 
atheistic communism.” 


GROUP LIFE INSURANCE PLAN—William Clarke Mason of Philadelphia, Chair- 
man of a special ABA committee which developed the American Bar Association's new 
group life insurance program, reported to the House that the plan went into effect as 
of June 1, 1955, with approximately 11,000 of the 33,000 eligible ABA members en- 
rolled. Life insurance in force under the plan is $36,800,000, with the New York Life 
oe na gaat ca The American Bar Foundation has been named 


trustee of the fund. 





ne aaa NIN 








188 The JOURNAL 


HOOVER COMMISSION REPORT—The House deferred until the mid-year meet- 
ing in February consideration of recommendations of the Hoover Commission with 
respect to federal government legal services and procedures. 


BAR EXAMINERS—The House adopted a resolution of a special committee under 
the chairmanship of Herbert W. Clark of San Francisco, establishing suggested codes 
of minimum standards for bar examiners and examinations. Chairman Clark told the 
House that the suggested minimum standards “would require bar examiners to be of 
outstanding professional character and moral courage, not to be appointed for political 
reasons, and no person engaged directly or indirectly in the preparation of candidates for 
bar admission may be appointed. Every person appointed must have scholarly attain- 
ments necessary to qualify him to prepare bar examination questions which accurately 
reflect the law school training that is being offered in schools approved by the American 
Bar Association. No bar examiner shall receive compensation which is directly dependent 
upon the number of persons taking the bar examination.” With respect to bar examina- 
tions themselves, Mr. Clark said, the purpose of the recommended minimum standards 
“is to test the applicant’s ability to reason logically, make an accurate analysis of the 
problems presented to him, and demonstrating thorough knowledge of the fundamental 
principles of law and their application.” 


LEGAL AID—As a result of a tremendous increase (230 per cent in the last eight 
years) in legal aid programs, there now are in operation 162 established legal aid offices 
in cities throughout the country. However, the Standing Committee on Legal Aid Work 
reported there still remain about 50 cities of over 100,000 population which do not have 
legal aid facilities. 

LAWYER REFERRAL SERVICES—Chairman Theodore Voorhees of the Committee 
on Lawyer Referral Service reported 14 more such services were established during 1954, 
bringing to more than 100 the number of referral offices now being maintained by bar 
associations in major cities. Others are under consideration. Last year, he reported, 
48,000 people sought legal advice through the referral service offices and 36,000 were 
referred to lawyers. 


LAW SCHOOLS APPROVED—The House voted full approval of four law schools 
previously on the provisional approval list. They are: Gonzaga University, Spokane, 
Wash.; Ohio Northern University, Ada, O.; Seton Hall University, Newark, N. J., and 
the John Marshall Law School, Chicago. 

UNIFORM LAWS—The House received from the Conference of Commissioners on 
Uniform State Laws a report that it had approved, in its meeting in Philadelphia pre- 
ceding the ABA sessions, four uniform acts for submission to the states: (1) Uniform 
Motor Vehicle Certificate of Title and Anti-theft Act; (2) Uniform Post-conviction 
Procedure Act; (3) Uniform Arbitration Act, and (4) Uniform Contribution Among 
Tortfeasors Act. The Commissioners also approved an amendment to the previously 
adopted Uniform Acknowledgment Act. 

SPECIAL ATOMIC COMMITTEE—Creation of a special committee of the ABA 
to “deal with novel and difficult legal and administrative problems arising out of the 
possibility of atomic attack within our borders, or other national calamity” was recom- 
mended by the Section of Administrative Law and approved by the House. The resolu- 











ACTIONS BY 1955 A.B.A. HOUSE OF DELEGATES 189 


tion approved by the House asked the Board of Governors to consider creating such a 
committee. 


TRAFFIC COURT FILMS—The House received from Chairman Albert B. Houghton 
of the Committee on Traffic Court Program a report that the nation’s automobile in- 
dustry, through the Automotive Safety Council, had voted a grant of $100,000 to the 
ABA Traffic Court Program for the production of a series of films for use in the traffic 
court improvement program. 

LAWYERS AND ACCOUNTANTS—The House voted to continue the Committee 
on Professional Relations which, under the chairmanship of William J. Jameson, has 
carried on discussions with representatives of the American Institute of Accountants 
as to the proper roles of lawyers and accountants in tax practice. The Committee's report 
to the House stated in part: “Even though we have been unable to arrive at a definitive 
agreement with the American Institute of Accountants, the Committee recognizes the 
importance of maintaining a cordial relationship with the Institute and its chapters. In 
the opinion of this Committee, the solution of the problem lies not in legislation, or in 
amending Circular 230 (Treasury regulation containing the proviso that nothing in the 
regulations shall allow non-members of the bar to practice law), but in a nation-wide 
program of cooperative action between certified public accountaints and lawyers.” 


LAWYERS IN THE ARMED FORCES—The House adopted a recommendaiton of 
the Standing Committee on Legal Assistance to Servicemen that a separate Special Com- 
mittee on Lawyers in the Armed Forces be re-established. Such a committee was in 
existence for several years and then discontinued. 

CONGRESSIONAL ACTS—The House went on record as favoring enactment by 
Congress of a bill by Representative Smith of Virginia (H.R. 3) which would require 
Congress to so designate in any future acts if its intent was to supersede or exclude state 
laws on the same subject matter. The Smith bill provides “that no future act of Congress 
shall be construed as indicating an intent on the part of Congress to occupy the field 
in which such act operates, to the exclusion of any state laws on the same subject matter, 
unless such act contains an express provision to that effect.” 


EXCHANGE STUDENTS—The House approved a recommendation of the Section 
of International and Comparative Law urging Congress to enact legislation to “establish 
an effective student exchange program” with Latin-American countries. The House de- 
ferred action, pending a report from the Committee on Peace and Law through United 
Nations, on another proposal to appoint an accredited ABA observer to the UN. 
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JO THE EDITOR 


Address communications to Franklin Cerrick, Third Floor, Statehouse, Topeke, Kenses 


TRIBUTE TO A DISTRICT COURT REPORTER 


By D. ARTHUR WALKER 
Of the Arkansas City, Kansas, Bar 


A few weeks ago the Cowley County Bar Association held a banquet in honor of 
J. T. Smith, who had been the Court Reporter for more than forty years. At the banquet 
the Bar presented Mr. Smith with a fine watch, with a testimonial engraved thereon 
from the Bar Association. 

Mr. Walker, unable to be present, wrote the following “Note of Appreciation” to 
Mr. Smith: 

“Circumstances prevent me from being present at your ‘love feast’, but I cannot refrain 
from saying Amen and Hallelujah to all the nice things that will be said about you. 

“You have seen a great parade of lawyers, judges and jurors during your career. 

“The Hackney’s, Herrick’s, McDermott’s, Jackson’s, Moore’s and Lafferty’s have all 
crossed the river to rest in the shade of the trees on the other side. 

“The gallant Atkinson, the gentlemanly Bloss, the learned Cunningham have all gath- 


_ered their robes about them and laid down for that dreamless sleep. 


“The Pringle of massive frame, the Howard with laughing eyes, the Gamble who was 
destined to never return from the wars, have all spoken their lines and bowed from 
the stage. 

“The just and rugged one called Fuller, the ingenious one called Hines, the plodding 
ones called Fink and Earhart have answered the’ call from a distant shore. 


“The quiet cagey Roberts, the humble Brown, the gentle Swarts have passed in review 
and now sleep in the barracks of eternity. 

“All these and a hundred more you have witnessed at their best—and some at their 
worst—and through it all you have been ever patient, accurate, considerate and trusted 
by oneandall 

“So my good friend may Allah always smile on you. May you enjoy many, many years 
of health, happiness, good food, rare wine, and every other thing your heart desires 
whether ‘on’ or ‘off the record’.” 


CAMPAIGN FOR 50,000 A.B.A. MEMBERS LAUNCHED 


Appealing to editors of all legal publicaitons to help assure the success of an un- 
precedented campaign for at least 50,000 new members, E. Smythe Gambrell, President 
of the American Bar Association, requests our support and cooperation in this cam- 
paign which will culminate in February, and states: - 

“Our problem is to keep the legal profession abreast of changing conditions in today’s 
economic and social order. The American Bar Association has accepted that challenge. 
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“We want every American lawyer to be an active member of the American Bar As- 
sociation. 

“We must immediately double the membership of the national organization if the 
legal profession is to carry out its great objectives. These include improvement of ad- 
ministration of justice, the maintaining of high standards of legal education and ethics, 
and the extending of legal services to all who need them.” 

Coincident with the membership campaign the ABA also announced a simplification 
of its traditional membership procedures. Under this simplification previous state mem- 
bership committees have been abolished, and applications henceforth need only be en- 
dorsed by a present ABA member. 

Mr. Gambrell also added in a statement: 

“The American Bar Association is embarking on a long-overdue campaign to double 
its membership and resources—to bring the rank and file of the country’s lawyers into 
its various enterprises for the benefit of the public and the profession. 

“The legal profession cannot afford to be longer stigmatized by the fact that the per- 
centage of lawyers in our national organization is only one-third of the membership 
percentages in other professions. Nothing short of a ‘mass revival’ can marshal our forces 
and keep us spiritually, culturally and technically fit and in step with the amazing de- 
velopments of this era.” 

Recently, Mr. Gambrell announced that Everett E. Steerman of Emporia will act as 
state chairman for Kansas. 


THE EDITOR LOOKS AT THE LAWYER* 


A highlight of the 1955 Annual Meeting of the Missouri Bar was the session at which 
Missouri editors and lawyers frankly discussed their varying points of view on press 
coverage of trials, The Missouri Bar’s newspaper column “It’s the Law in Missouri,” paid 
advertising for the Bar, the freedom of the press and its relationship to a fair trial and 
other matters of relationship between the Press and the Bar and the importance of the 
individual lawyer in community life and other public relations matters. The panel was 
arranged in collaboration with the Public Information Committee as a means of stim- 
ulating thought and discussion among members of the Bar on public relations for the 
legal profession. 

Richard Fowler, Editor of the Editorial Page, Kansas City Star, cited the photographic 
coverage of a mock trial at the Philadelphia ABA convention where no flash bulbs were 
used as an argument for permitting court room news photography. He declared: “Pho- 
tographs are now a normal medium of conveying the story of events to the public. To 
be valid, reasons for barring photographers from a court room should be as well sup- 
ported as reasons for barring news coverage, and barring news coverage suggests a secret 
trial. . . Whenever official information is withheld without a valid reason, you have 
abuse of authority. In countries which have abolished free information, the independent 
courts and a free press have gone down together.” 

Harry C. Blanton, lawyer, Sikeston, declared that freedom of the press should not 
become license with the resultant “trial by newspaper rather than by jury.’ He said: 
“There is a distinction between reporting news after the actual event and digging up 
past records and unproved information for publication before trial and sometimes even 
before indictment. Such things can deprive defendants of the right to a fair trial. . . 
It becomes necessary for us to recognize as a limitation upon publicity the exclusion of 
anything that would tend to corrupt the judgment of the jury by introducing prejudice 
or substituting somebody else’s uninformed judgment for the deliberate and supported 
judgment which they are expected to render.” 

James C. Kirkpatrick, Publisher of the Windsor Review, urged co-operation between 





¥ ts from a Report on the Annual Meeting of the Missouri Bar published in its Journal of October, 1955, 
Vol. 11, No. 10, pages 177, 178. 
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lawyers and newspapermen “not only for their own good but for the good of all people 
and for the protection of our own country.” Attacking the Bar’s canon against adver- 
tising as “opposition to a newspaper's stock in trade,” he asserted: “The vast majority 
have your names listed in the classified section of the telephone directory, yet members 
of the Bar cannot insert and pay for a card advertising message listing your name, office, 
address, and telephone number. You discriminate against one form of advertising, yet 
that very source is the vehicle the Bar wants to use for nothing for publication of its 
monthly column. It is high time for the Bar to alter its policy against newspaper ad- 
vertising. We believe institutional advertising can help make your Bar a more potent 
force in Missouri. . . can help break down existing prejudices against lawyers. . . can 
also help make for increased law business.” 

After other members of the panel had spoken, T. Hartley Pollock, St. Louis, Chairman 
of The Missouri Bar Public Information Committee and Moderator of the panel, sum- 
marized the discussion with the statement: “We should all be pleased to note that the 
Press and the Bar are in thorough agreement in an unswerving devotion to the welfare 
of the people and to public service—and that, though we may approach our great goals 
of public service through individual channels, our objective is the same.” 


INSTITUTE ON THE BACK AT CLEVELAND 


A two-day institute on “The Back: A Law-Medicine Problem” will be given Friday 
and Saturday, Feb. 3-4, 1956, at the Western Reserve University Law-Medicine Center, 
Cleveland, Ohio. 

More than a dozen of Cleveland's outstanding medical specialists will conduct the lec- 
ture and question sessions. 

Institute co-chairmen are Oliver C. Schroeder Jr., director of the Law-Medicine Center, 
and Dr. Samuel R. Gerber, Guyahoga County (Cleveland) coroner. The Coroner's Office 
cooperated with Western Reserve in sponsoring the center for education, research and 
publication in the field of legal medicine. 

Site of the institute will be the court room of the WRU School of Law, on the univer- 
sity campus on Cleveland’s East Side. Housing is available nearby in hotels, motor courts 
and guest houses. 


Sessions are scheduled for morning and afternoon of each conference day. Registrations, 
$25 payable in advance, now are being accepted. 


Complete information on the Institute on the Back, including housing suggestions, 
and on other programs of the WRU legal medicine agency is available from: Oliver C. 
Schroeder Jr., Director, Law-Medicine Center, Western Reserve University, Cleveland 6, 
Ohio. 
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CASE NOTES 
WILLS—Codicil Validating Previously Invalid Will 


An instrument was filed for probate, however, the County Court denied probate, and 
an appeal was taken to the District Court. The District Court, on trial de novo, affirmed 
the order of the County Court, and the proponents appealed. The Supreme Court of 
Oklahoma, on a 4 to 3 decision, held that where a will was typewritten by testator but 
was neither signed, witnessed, nor dated as required by law, so that it was defective, but 
thereafter testator added a valid holographic codicil referring to the will, the two in- 
struments would be regarded as one, and as such, would be admitted to probate. Johnson 
v. Johnson, 279 P.2d 928 (Okla., 1954). 

The specific problem covered by this case, that of a holographic codicil validating 
an invalid holographic will would not arise in Kansas as holographic wills and codicils 
are not given any validity whatsoever in this state. However, it is possible that the 
problem of a valid codicil giving life to an improperly executed will might very well 
arise in Kansas. An example of a possible Kansas case would be as follows: testator exe- 
cuted a will and signed it, but failed to have it witnessed as required by Kan. G.S. 1949, 
59-606, however later the testator executed a properly drawn codicil, which is signed 


*This section is written by members of the Editorial Board of the University of Kansas Law Review. 
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and properly witnessed. Does the codicil validate the unwitnessed will? If Kansas should 

choose to follow the majority view then the answer to the question would be in the 

affirmative. Rogers v. Agricola, 176 Ark. 287, 3 S.W.2d 26 (1928); Hurley v. Blanken- 

ship, 313 Ky. 49, 229, S.W.2d, 963, A.L.R.2d 817 (1950); Harvy v. Chouteau, 14 Mo. 

preg Am. Dec. 120 (1881); In re Kaiser's Estate, 150 Neb. 295, 34 N.W.2d 366 
1 ‘ 


In the principal case, the “will” in question was typewritten on a single sheet of q 
it was neither nor signed. The “codicil” was written in ais. asset ine 
this same sheet and simply gave testator’s brother ten dollars. This “codicil” was 
and signed by the testator. The majority of the judges in the principal case felt that an 
instrument invalid as a will may be given life and validated by execution of a properly 
drawn and valid codicil. The basis for this view is that the icil and the will are only 
one instrument and speak from the date of the codicil. The majority or “incorporation” 
theory is aptly described in the case of In re Kaiser's Estate, supra, where it is stated: 

It is also generally held that a codicil signed and attested in strict compliance with 
the statute, which in express terms confirms a will, is a republication and reacknowledge- 
ment of such will, and remedies all the defects of its execution. 


Thus far only the majority rule has been mentioned, however, it would seem well to 
discuss the minority or New York rule. Under the New York view, a validly executed 
codicil does give life to a will which was previously invalid; if the will was invalid due 
to lack of testamentary capacity or because of undue influence, however, under the New 
York rule if the original will was invalid because of improper execution, such as lack 
of witnesses, then a validly executed codicil will not make such a document operative. 
Cook v. White, 43 App. Div. 388, 60 N.Y.S. 153 (1899); In re Carll’s Will, 38 Misc. 
471. 77 N.YS. 1036 (1902); In re Emmon’s Will, 110 App. Div. 701, 96 N-Y.S. 506 
(1906) ; In re Weston’s Will, 60 Misc. Rep. 275, 113 N.Y.S. 619 (1908); In re Lawler's 
Will, 195 App. Div. 27, 185 N.Y.S. 726 (1920). This New York view is well stated 
in Cook v. White, supra, as follows: ed 

So we think that the rule of this state, while it excludes unattested or insufficiently 
attested or published testamentary documents from probate, though referred to in a subse- 
quent properly executed will or codicil, does not prevent such a will or codicil from 
ratifying or reviving a properly attested instrument which for any reason might be in- 
operative. 


The New York view holds that an improperly executed will cannot be validated by 
codicil as there is nothing to give life to as an improperly executed will is no will at 
all and has no effect toward the disposition of property. This would seem to be a better 
view than that taken by the majority as it is an elementary rule of law that an invalid 
will has no testamentary effect whatsoever. Thus far there have been no Kansas cases 
even remotely approaching the subject. It is hoped that if such a situation does arise 
that Kansas would follow the better reasoned New York rule rather than that of the 
majority as expressed in the principal case. The right to dispose of property by will is 
not a common law right, but is a privilege granted by statute, for this reason it is usually 
stated that the testator must comply with the statutes in order to effect a testamentary 
disposition. This being the case it would seem logical to hold that defects in the execu- 
tion of a will are not cured by a validly executed codicil, as the statutory procedure was 
not followed from the beginning. 

CLIFFORD R. HOLLAND, JR. 


TORTS—Husband and Wife—Right of Wife to Recover From 
Husband for Personal Torts 
‘The plaintiff sued her husband for an assault committed while they were living apart 


during the interlocutory period of their divorce action. Held, the Judicial Code authoriz- 
ing a wife to sue and be sued in the same manner as if she were unmarried and the 
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‘Husband and Wife statutes, construed liberally, authorize a wife to recover damages 
from her husband for intentionally inflicted personal injuries. Taylor v. Patten, 275 P.2d 
‘696, (Utah, 1954; two judges dissenting). 

The principal case adopts the view taken by an increasing minority of American courts 
which have followed Justice Harlan’s dissent in Thompson v. Thompson, 218 US. 611, 
31 S. Ce. 111 (1910). Courts have found little difficulty in holding that the various 
Married Women’s Acts enable one spouse to maintain an action against the other for 
torts against property interests. Walker v. Walker, 215 Ky. 154, 284 S.W. 1042 (1926). 
However, the majority of the courts have refused to construe the statutes as altering the 
common law fiction of the unity of husband and wife with regard to personal torts. 
Thompson v. Thompson, supra. The denial of liability appears to be the majority rule 
even where the injury occurred and suit was filed prior to marriage. Scales v. Scales, 168 
Miss. 439, 151 So. 551 (1934). A spouse injured during the marriage may not maintain 
a suit against the other after the obtaining of an absolute divorce. Strom v. Strom, 98 
Minn. 427, 107 N.W. 1047 (1906). 


The statutes of a few states provide expressly that suits between husband and wife 
for personal torts either may or may not be maintained. See 89 ALR. 125. The conflict 
arises from the interpretations given to general statutes which — either that women 
should retain the same legal individuality after marriage as before (D.C. Code 1929, 
T. 14, Sec. 43), or that the wife should have the same rights her husband possesses (Minn. 
Gen. St. 1894, Sec. 5530), or simply that a married woman has the right to sue and be 
sued as if unmarried (Colo. L. Sec. 5577). In the states which have one of the above 
types of general statute some courts have allowed the tort action on the basis that the 
common law status was totally abrogated by the statute, while some have not permitted 
such actions, maintaining that the statute merely gave the wife the right to sue third 

alone where formerly she had only the right to sue jointly with her husband. 
Johnson v. Johnson, 201 Ala. 41, 77 So. 335 (1917); Rains v. Rains, 97 Colo. 19, 46 
P.2d 740 (1935); Gilman v. Gilman, 78 N.H. 4, 95 Atl. 657 (1915); Kennedy v. Camp, 
14 N_J. 390, 102 A.2d 595 (1954); Strom v. Strom, supra; Courtney v. Courtney, 184 
Okl. 395, 87 P.2d 660 (1938); Prosser v. Prosser, 114 S.C. 45, 102 S.E. 787 (1920). 


The Kansas court has consistently refused to allow recovery in actions for personal 
torts between spouses under a statute authorizing a wife to sue and be sued as if un- 
married (Kan. G.S. 1949, 60-404), on the ground that a contrary decision would tend 
to disrupt the marital relationship. Sink v. Sink, 172 Kan. 217, 239 P.2d 933 (1952). 
Under a similar statute (Ky. R.S. 404-020), the Kentucky court recently reversed its 
earlier position and allowed a wife to maintain an action against her husband. Brown v. 
Gosser, 262 S.W.2d 480 (Ky. 1953). Accord: Combs v. Combs, 262 S.W.2d 821 
(Ky. 1953). 

As the nonliability of the husband to the wife for damages for a personal tort was 
founded upon the common law fiction that the husband and wife were one legal entity, 
the courts adhering to nonliability, since the passage of the Married Women’s Acts gen- 
erally must rely on new arguments to support their conclusions. 


One argument often encountered for not allowing the tort action between spouses is 
that such action would lead to the disruption of domestic harmony. Bandfield v. Band- 
field, 117 Mich. 80, 75 N.W. 287 (1898), Lillienkamp v. Rippetoe, 133 Tenn. 57, 179 
S.W. 628 (1915). The courts which allow the action to be maintained between husband 
and wife have tended to regard this reasoning as specious. They conclude that the preser- 
vation of domestic tranquility between parties inclined to commit assault and battery 
on one another is not likely to be promoted by such a construction; also, that it is diffi- 
cult to conceive how an action for personal injuries would disrupt domestic peace more 
than an action for damages to property. David v. David 161 Md. 532, 157 Atl. 755 
(1832); Brown v. Gosser, supra. 


Another reason advanced for not allowing the tort liability between spouses has been 
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that there would be a danger of fictitious claims, and that courts would be harassed by 

trivial actions for minor annoyances. Drake v. Drake, 145 Minn. 388, 177 N.W. 624 

(1920). This argument is generally recognized as valid; but the courts allowing the 

action suggest that the possibility of severe injury which must remain unredressed seems 

. mus a counter consideration. Crowell v. Crowell, 180 N.C. 516, 105 S.E. 
1 ‘ 


A third reason often encountered for not allowing suits for personal injuries to be 
maintained between spouses is that the married woman has her remedy in criminal and 
divorce courts. Abbott v. Abbott, 67 Me. 304, 24 Am. Rep. 27 (1877). However, neither 
of these alternatives could compensate for the damage done, and there would be no 
oat for neglicence. Damm v. Elyria Lodge No. 465, 158 Ohio St. 107, 107 N.E.2d 
377 (1952). 


Legal writers have given almost unanimous approval to the minority decisions. 10 
Cal. L. Rev. 461 (1922); 23 Yale L. J. 613 (1914). Some courts which still follow the 
common law rule have been willing to depart from it on any plausible excuse. Albrecht 
v. Potthoff, 192 Minn. 557, 257 N.W. 377 (1934). 


The denial of all actions for personal injuries between spouses, while it represents 
the weight of authority, seems to be too strict. The trend of present day opinions seems 
to be toward a more liberal construction of the statutes which would allow such actions 
to be maintained. A few courts have suggested that there should be necessary substantive 
limitations upon the cause of action due to the relation of the parties, ie. due to the 
marriage relationship, consent between the parties to the normal physical contacts and 
the common undertakings of husband and wife should be inferred. Thus, a wife would 
not be allowed to recover for the “unwanted caress”, as was claimed in the dissenting 
opinion of Wait v. Pierce, 191 Wis. 202, 209 N.W. 475 (1926). Such a view would 
also limit the possibility of collusion in connection with automobile insurance. Taylor 
v. Patten, supra. (For a dicussion of possible desirable limitations on the cause of action 
see 43 Harv. LR. 1030 (1930).) 

Mary Lou STANG. 
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CONSTRUCTIVE AND RESULTING TRUSTS IN KANSAS* 
By WILLIAM A. GOSSAGE, JR. 


In pleading a resulting trust the omission of an allegation that the agreement was made 
without fraudulent intent is fatal. (Garten v. Trobridge, 80 Kan. 720, 723, 104 Pac. 
1067). No trust arose in Pricer v. Simonton, 134 Kan. 211, 5 P.2d 835, in the absence 
of an allegation that there was an “agreement” that the spouse who contributed the least 
amount of consideration should hold the undivided half-interest in trust for the other. 


Once a resulting trust has been proved under the statute, the incidents pertaining 
thereto, are quite similar to the incidents of an express trust. 


Thus, the beneficiary of a resulting trust has the power to transfer his interest. In 
the case of Troutman v. De Boissiere Odd Fellows Orphans Home, 66 Kan. 1, 71 P. 286, 
an express trust failed because it violated the rule against perpetuities and was not deemed 
to be a charitable trust. This would give rise to a resulting trust for the settlor or his 


©The first part of this “Comment” appeared in the August, 1955, issue of this Journal, Vol. XXIV, pp. 104-111. 
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successors in interest. Here the plaintiff had purchased the interest of the settlor from 
heirs who lived in France. The action was maintained by the plaintiff in his own name 
as an assignee of the heirs of the settlor. 

The devolution of the interest of the beneficiary of a resulting trust is governed by the 
same rules of descent and distribution as would apply to a corresponding legal interest. 
In Freeman v. Freeman, 153 Fed. 337, the suit was maintained by the widow and chil- 
dren of the decedent, who was the beneficiary of a trust which arose by implication of law. 


In Lyons v. Berlau, 67 Kan. 426, 73 P.52, the action was by a daughter of the decedent 
to impress a trust on property conveyed by the decedent in his lifetime. Lyons v. Boden- 
hamer, 7 Kan. 455, was an action by the children and heirs at law of the deceased bene- 
ficiary of a resulting trust in realty. 

It would appear that the creditors of the beneficiary of a resulting trust can reach his 
interest in satisfaction of their claims against him, the same as in the case of an express 
trust which has no restraint against alienation. This follows from the provisions of 
GS. 1949, 67-406 and 67-407, which provides that where the consideration for a con- 
veyance to one is paid for by another, the transfer is presumed to be fraudulent as against 
creditors of the payor; and where the fraudulent intent is not disproved, a trust arises 
in favor of the creditors of the payor. A creditor who claims that his debtor furnished 
consideration for property transferred to another has the burden of proving that the 
debtor paid the consideration for the property so conveyed. (Citizens State Bank v. Fair- 
childs, 151 Kan. 882, 101 P.2d 923). In Staab v. Staab, 158 Kan. 77, 145 P.2d 452, a 
father furnished the consideration and title was to be taken in the names of his two 
sons. Due to the fact that one of the sons had debts outstanding against him, in order 
to defeat any rights which the creditors might assert, the title was taken in the name 
of his wife. The court said, “Creditors of the father are not involved in this case and 
clearly section 7, (G.S. 1949, 67-407) does not apply.” (P.79) 


Where the trustee of a resulting trust transfers the property to a bona fide purchaser, 
the transferee takes the property free of any resulting trust. Luzzadder v. Hale, 118 Kan. 
85, 233 P. 1046, involved the mortgaging in good faith of personal property. It will be 
remembered that section 67-406 does not apply to personal property, but only to realty. 
In this case an automobile dealer furnished the consideration for the purchase of an 
automobile, title to which was taken in the name of his agent, which would give rise 
to a resulting trust in the payor of the consideration. The agent wrongfully mortgaged 
the car, and the court held in an action to replevy the car by the mortgagee, that the 
beneficiary was estopped from denying his trustees wmenedi to mortgage the property 
to a bona fide mortgagee. 

By statute, (G.S. 67-402) no trust whether implied or created shall defeat the title of 
the purchaser for a valuable consideration and without notice of the trust. 


In the case of Stalcup v. Stalcup, 137 Kan. 141, 19 P.2d 447, a daughter purchased 
land from her father for consideration, which she later conveyed back to him for the 
same consideration as she had paid. The plaintiff in the action sought to impress a 
resulting trust on the land in the hands of the father by virtue of an oral agreement made 
by the daughter to convey to plaintiff a half-interest in the land. The court said: “The 
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good faith of the purchaser is all that is required to fully dispose of the land and place 
it beyond the reach of the daughter, sought by the plaintiff to be made a trustee for his 
half interest therein”. The court, on finding a conveyance to an innocent purchaser re- 
fused to speculate on the situation which would have prevailed had the title remained 
in the daughter. 

A post-nuptial agreement, involving consideration, gave a second wife a title which 
could not be defeated by an oral trust claimed by a daughter, the court relying on the 
statute, G.S. 67-402 (Young v. Jackson, 140 Kan. 237, 36 P.2d 91). 


It is well settled that the taker of the legal title must have “paid value” or taken title 
for a “valuable consideration” to get the benefit of the bona fide purchaser rule. Donees 
are excluded whether they take by intervivos transaction or by will (Bogart, Trusts and 
Trustees, 987). 


GS. 67-402 embodies the bona fide purchaser doctrine as established by equity and 
expressly encompasses express trusts as well as resulting and constructive trusts. 


The case of Yeager v. Yeager, 155 Kan. 734, 129 P.2d 242, was a district court action 
to impress a constructive trust on realty in the hands of devisees. The majority held that 
the action was in effect a will contest and improperly brought in the district court. Mr. 
Justice Allen in his dissenting opinion points out that a devisee under a will is a mere 
donee and that the bona fide purchaser rule as enunciated in our statute is in effect 
abrogated because as he construes the statutes creating jurisdiction in the probate court, 
he finds no authority conferred on the probate court to impress a constructive trust on 
the devisees, that authority being vested in the district courts exclusively. If this be true, 
then a testator who held on a constructive trust could devise a better title than he had 
to one who had not paid value or taken for a valuable consideration. 


But the majority of the court were convinced that the probate code gave the probate 
court certain. equitable power. 

In Freeman v. Freeman, 153 Fed. 337, the transferee was a donee and took subject to 
the trust. Here the defendant took title from her father with notice of the trust in favor 
of her brothers. 

In Starbuck v. Kingore, 112 Kan. 102, 210 P. 930, the transferee took by devise from 
her adoptive father and her interest was held to be subject to a resulting trust for her 
adoptive mother. 

Section 67-405, provides that every sale, conveyance or other act of a trustee in con- 
travention of a trust shall be void. While no case was found citing this section of the 
Trust Act, there is a line of cases from an early date which recognizes that a transferee 
who has notice of a breach of trust takes a subject to the trust even though he pays value. 
(Gray v. Ulrich, 8 Kan. 112, Goss v. Rothrock, 102 Kan. 272, 169 P. 1161, Flitch v. 
Boyle, 147 Kan. 600, 78 P.2d 9). 


Resulting trusts which arise to enforce the intention of the parties should be dis- 
tinguished from the various constructive trusts which arise, not from the intention of 
the parties, but which are imposed irrespective of intention to prevent unjust enrich- 
ment. When A’s purchase money is used to buy property in B’s name without the con- 
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sent of A, there is an element of fraud involved and a constructive trust will arise. This 
situation is expressly removed from the Statute of Frauds by GS. 1949, 67-408 (1), 
supra. 

Where B stands in a fiduciary relationship to A and obtains property in violation of 
his fiduciary duty to A, he will hold the property on constructive trust for A. This trust 
is imposed to prevent a profit from the violation of a fiduciary obligation, and will arise 
even if the profit is not at the expense of the principal. 

Dean Roscoe Pound has said: “An express trust is a substantive institution. A con- 
structive trust on the other hand is purely a remedial institution.” (Roscoe Pound, 33 
Harv. L. Rev. (420).) 


A resulting trust of the purchase money type arises upon the payment of the money, 
but the constructive trust arises only after the grantee has repudiated the intended trust. 


“Where the owner of an interest in land transfers it ister vivos to another upon an 
oral trust in favor of the transferor or upon an oral agreement to reconvey the land to 
the transferor, and the trust or agreement is unenforcible because of the Statute of 
Frauds, and the transferee refuses to perform the trust or agreement, he holds the interest 
upon a constructive trust for the transferor if, (1) The transfer was procured by fraud, 
misrepresentation, duress, undue influence, or mistake of such a character that the trans- 
feror is entitled to restitution. (2) The parties were in a confidential relation. (3) The 
transfer was as security for an indebtedness.” (Restatement Restitution, 182). 


A trust concerning land will not arise by implication or operation of law merely be- 
cause there is a repudiation of an oral agreement, but there must be present an additional 
factor, such as fraud or abuse of a confidential relationship (Silvers v. Howard, 106 Kan. 
762, 190 P. 1). 

The refusal to carry out a verbal promise to reconvey land, the title to which is trans- 
ferred by writing absolute on its face, can not in itself constitute such a fraud as to make 
the grantee a trustee for the grantor by operation of law. Nor will the mere fact that the 
parties are father and son show such confidential relationship as to change the rule 
(Goff v. Goff, 98 Kan. 201). 


The mere fact that a conveyance is made by a child to a parent or by a parent to a 
child, without consideration, is not enough to raise a trust by implication. (Clester v. 
Clester, 90 Kan. 638, 135 P. 996). The transaction must be induced by the confidential 
relation, and the confidence must have been violated to raise the trust by implication. 
In the case of Gee v. Thrailkill, 45 Kan. 173, 25 P. 588, the plaintiff and defendant were 
brother and sister. The brother conveyed the property to the sister without considera- 
tion because on the advice of his physician he was removing the family to Colorado, and 
thought that it might be necessary to mortgage the property to secure additional funds 
while there. Here the benefit was to accrue to the brother and the sister was passive 
in the transaction. It was held that this was an attempt to create an express trust by parol 
contrary to the Statute of Frauds. The conveyance was absolute and no trust arose. In 
the Gee case, the evidence was in hopeless conflict and there was no showing that any 
fraud was used or inferable in the procuring of the deed by the defendant. 


In the case of Blackwell v. Blackwell, 88 Kan. 495, 129 P. 173, the action was between 
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two brothers who at the time of the conveyance were joint owners and resident upon the 
same farm. Plaintiff was going to South America and desired the defendant to have the 
land in case he should not return. Thereupon he conveyed the land to the defendant upon 
the oral promise of the latter to reconvey if and when he should return. Here, there was 
no evidence that the defendant asked to have the land transferred to him and the benefit 
of the transfer accrued to the transferor. It was held that this was an attempt to create 
an express trust in realty by parol and the Statute of Frauds was a good defense. The 
plainiff’s contention for a constructive trust on the basis of a confidential relationship 
which equity would recognize was disposed of by the court with the explanation that 
by the conveyance the plaintiff had relieved himself of the obligation of a small mort- 
gage debt that was on the land and also because under the facts, he might have been re- 
lieving himself of the obligation to support his aged parents by leaving the country and 
conveying his interest in the realty. 


In the situation where the father made an oral agreement with his son to the effect 
that if the son would stay at home for a few years and work, the father would purchase 
a tract of land and give it to the son as compensation for his services, the plaintiff son 
tried to impress a “resulting” trust on the land when the agreement was not carried out, 
although it had been the father who paid the consideration in buying the land. The court 
declined to raise any trust at all holding that the agreement was nothing more than a 
contract to convey land in consideration of services to be performed which did not comply 
with the Statute of Frauds (Roberts v. Roberts 130 Kan. 85, 285 P. 584). 


In the case of Young v. Jackson, 140 Kan. 237, 36 P.2d 91, the court refused to raise 
a constructive trust where a mother wished her daughter to have title to land, but because 
of the impecunious situation of the daughter's husband, the mother conveyed to her own 
husband, the daughter's father, on the strength of his oral promise to see that the daugh- 
ter eventually got the land. There was lack of evidence of fraud since the mother was 
serving her own purpose; and even though it was a _ transaction, it was held there 
was no confidential relationship. 


In Silvers v. Howard, 106 Kan. 762, 190 P. 1, a son conveyed his interest in land to 
his mother so that she could mortgage the property more easily. The mother orally agreed 
to reconvey the property. On the death of the son, the mother sold the land to a stranger 
and evicted the widow of the son. Here the conveyance was for the benefit of the mother 
in securing a mortgage, and the court raised a constructive trust on the basis of the con- 
fidential relationship of the parties. But in the Howard case the court warned that this 
was an exception to the general rule, saying: “It is sometimes said that a constructive 
trust will arise whenever it would be inequitable for the person holding the legal title 
to retain the property. The statement is too broad, and if applied literally, would nullify 
the first and sixth sections of the trust statute. However inequitable and morally repre- 
hensible it may be that property conveyed upon an express oral trust should be retained 
in violation of the agreement, a trust may not, under those circumstances be engrafted 
upon a deed absolute in its terms, because if that were the rule, deeds would no longer 
be valuable muniments of title. In the opinion of the legislature, it is better for the social 
order and general welfare that a few persons, who might not observe the statute, should 
suffer hardship, than that the security of all titles should be destroyed.” 
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A trust was found in Lehrling v. Lehrling, 84 Kan. 766, 115 P. 556. In that case, the 
father went to Germany, and left the land in care of his children. Upon the request of 
the children, he conveyed legal title to them to facilitate the management of the land. 
The fact that the children requested the legal title distinguished this case from the Black- 
well case supra, and accounted for the different result. 

In Gray v. Gray, 140 Kan. 551, 38 P.2d 141, the conveyance was between brothers 
and was made for facilitating the transaction of business. One of the brothers was ill, 
and the court found a “fiduciary” relationship on which to base the trust. 


One of the surest ways to raise a constructive trust is proof that the conveyance was 
made as security for a debt. In this situation the invariable rule in Kansas is a construc- 
tive trust in favor of the grantor. 


In the case of Reil v. Likowski, 33 Kan. 515, 6 P. 886, the deed was taken in the name 
of the defendant to secure him as surety on a bond which he had signed, on an agreement 
to reconvey on being held harmless on his obligation. It was held that the defendant was 
holding the realty on a constructive trust for the plaintiff. 


The court has never had any difficulty in holding an absolute deed to be a mortgage 
when the proof is clear and convincing (Klusmire & Dixon, 150 Kan. 871, 96 P.2d 634). 


As the foregoing cases indicate, trusts arising or resulting by implication of law do not 
fall within the various provisions of the Statute of Frauds. Moreover they are also ex- 
pressly exempted by the other pertinent Kansas Statutes. 

GS. 1949, 67-401. “No trust concerning lands except such as may arise by implica- 
tion of law shall be created, unless in writing signed by the party creating the same, or 
by his attorney thereto lawfully authorized in writing.” 

GS. 1949, 67-210. “Declarations or creations of trusts or powers, in relation to real 
estate, must be executed in the same manner as deeds of conveyance; but this provision 
does not apply to trusts resulting from the operation or construction of law.” 

GS. 1949, 33-106. “All agreements not to be performed within one year must be in 
writing.” 

The Kansas Supreme Court in Franklin v. Colley, 10 Kan. 260, had this to say re- 
garding the effect of our statutes requiring trusts concerning realty to be in writing: 

“Mere words can no longer under our statutes create a trust unless such words be in 
writing. But so far as the foregoing statutes are concerned, trusts may still be created 
by operation of law (not a word being in writing) as freely as ever. GS. 1949, 67-406 
ff. None of the foregoing statutes are intended to operate as a limitation, restriction or 
prohibition upon the creation of what are known as resulting trusts, implied trusts, or 
constructive trusts. Such statutes are simply intended (so far as they apply to trusts) as 
a limitation or restriction upon the creation of express trusts.” 


Where A. conveys directly to B. on a parol trust, if B. sets up the Statute of Frauds 
as a defense, there will be no resulting trust under G.S. 1949, 67-401, or at common law 
unless the conveyance and the repudiation is recognized by equity and a constructive 
trust declared. The plaintiff in the case supposed can assert two distinct rights. He can 
ask for the enforcement of the express trust, in which case he will be defeated by the 
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defense of the Statute of Frauds, if the transaction concerns realty. The other right which 
might be asserted is the right to restitution growing out of the defendant's inequitable 
conduct. The remedy sought is the return of the land or its value in money as opposed 
to the remedy of damages for the breach of the express trust. The situation is analagous 
to the distinctions between a contract action and an action in quasi-contract which does 
not seek to compel performance of the contract but where the contractor is bound be- 
cause he has made a promise or undertaking which the law will enforce. Quasi-con- 
tractual obligations are imposed without reference to the obligor’s assent. He is bound, 
not because he has promised to make restitution, but because he has received a benefit, 
the retention of which would be inequitable. Woodward, The Law of Quasi Contracts. 


While the statutory language of section 33-106 GS. 1949, does not except trusts 
arising by implication or operation of law, it has been so construed by the Kansas Court. 

In Rayl v. Rayl, 58 Kan. 585, 50 P. 501, it was held, “that clause of the sixth section 
of the Statute of Frauds which prohibits the bringing of an action upon an agreement 
not to be performed within one year from the making thereof, unless the agreement is 
in writing, has no application to an action to enforce a trust resulting by implication 
of law.” 

In the Rayl case the defendant took title to two quarter sections of land under an 
agreement to pay the purchase price for one quarter. The agreement was not to be per- 
formed for five years but an enforcible trust was created under the provisions of GS. 
1949, 67-408 by an agreement made without fraudulent intent, by which the party hold- 
ing the legal title was to hold the second quarter in trust for the party paying the pur- 
chase money. 

An oral promise by the grantee of real estate to leave it to the grantor either by will 
or descent is not such a promise as will fall within the Statute of Frauds. The promises 
in this class of case have consistently been held valid on the theory that the promise 
does not necessarily involve the title to real estate, even though it may do so. On the 
other hand an agreement to devise specific real estate or specific property, a part of 
which is real estate is void unless in writing because it necessarily involves real estate. 

In the case of Stahl v. Stevenson, 102 Kan. 447, 171 P. 1164, the court enforced an 
oral promise to devise a share of an estate on the theory that it did not necessarily involve 
real estate. In Horsley v. Hrenchir, 146 Kan. 767, 73 P.2d 1010, a daughter conveyed 
real property to her mother without consideration on an agreement that her mother would 
hold the property and allow it to pass back to the daughter or her heirs on the death of the 
mother. The “trust” agreement was breached, and an action was brought to enforce the 
trust in the hands of a devisee. The attempted establishment of the trust failed because 
it violated the Statute of Frauds (G.S. 1949, 67-210). Mr. Justice Allen in a specially 
concurring opinion recognized the true nature of constructive trusts which are grounded 
on the remedy of restitution. The remedy is theoretically different from the enforcing 
an express trust by parol, though the results are the same. It was also noted that if the 
trust considered had consisted of personal property of great value, there would have been 
no difficulty in enforcing the express trust; but that since the subject matter of the 
trust was realty, (in this case twenty-two acres of valuable land) equity can not compel 
restitution. The concluding paragraph of the specially concurring opinion assigned as 
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a reason for the holding, the disinclination to fail to follow the long settled rule in 
Kansas, saying: 

“By a long line of cases it seems settled in this state that the transferee can keep the 
property. One reason given is that ‘deeds would no longer be valuable as muniments of 
title’ (citing Silvers v. Howard, 106 Kan. 762, 190 P. 1). The reason given seems 
unsubstantial for it would prevent enforcing restitution when a transfer of land was 
procured by fraud, misrepresentation, mistake, duress, undue influence, or where the 
transfer was made as a security transaction. But in any view of the question it must 
be conceded that the rule followed in this case is too firmly established to be departed 
from at this late date” (P. 772). 


Courts which follow the Kansas policy reason that the Statute of Frauds was passed 
to make the transfer of realty a solemn act which would be relatively unassailable by 
oral testimony, which is not as reliable as a writing. They therefore on the ground of 
public policy refuse to defeat the operation of the statute on the basis of a technically 
correct theory of restitution. : 


The Statute of Frauds and Trusts pertaining to lands concern only the parties to a 
contract and their privies. A third party can not make them available as an excuse for 
his wrongful conduct. “Oral agrements concerning lands are not inherently illegal. The 
parties thereto may consummate them if willing to do so. Such agreements are valid for 
all purposes except as a basis for an action to enforce them between the parties thereto.” 
(Powell v. Powell, 172 Kan. 267, 239 P.2d 974): and see (Stump v. worn 153 Kan. 
804, 113 P.2d 1058). 


Both laches and the statute of limitations are applicable as a defense to implied trusts. 
“Laches is not executed by courts of equity upon mere ground of ignorance of the facts. 
The test is not what the plaintiff actually knows, but rather what he might have known 
by the use of information within his reach, had he exercised the diligence which the 
law requires of him.” (Malone v. Young, 148 Kan. 250, 81 P.2d 23). 


The beneficiary is not barred from enforcing the trust by mere lapse of time, but if 
beneficiary knows of a breach by the trustee, he may be stopped by the doctrine of 
laches. In Flitch v. Boyle, 147 Kan. 600, 78 P.2d 9, the rule is stated thus: “The statute 
of limitations does not begin to run against an action for breach of trust until the trust 
is repudiated, not even then unless and until the beneficiary had notice or knowledge 
of facts which would or should apprise him of such breach.” 


In the Boyle case, the plaintiff secured oil leases. in 1928 which were paid for by and 
taken in the name of the defendant with an agreement that after deducting the purchase 
price, any profits would be divided equally between plaintiff and defendant. About two 
months after the purchase, the defendant conveyed the legal title to his brother for his 
own convenience and with the knowledge of the plaintiff. The defendant lodged a de- 
murrer to the action on the ground that the cause of action was barred by the statute 
of limitations. The trial court sustained the demurrer and the Supreme court reversed, 
holding that under the pleadings, the conveyance was not such a breach as to set the 
- statute of limitations in motion. 


An action to recover an interest in realty on the theory of fraud is governed by the 
two year statute of limitations. G.S. 1949, 67-306 (3), and not by the fifteen year lim- 
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itation in G.S. 1949, 67-304 (4), which permits an action to be brought within fifteen 
yeafs to recover an interest in real property (Herthel v. Barth, 148 Kan. 308, 81 P.2d 
19). Fraud is deemed to have been discovered in the exercise of reasonable diligence 
(Malone v. Young, 148 Kan. 250, 81 P.2d 23). 


An action to impress a constructive trust on real property is an action im rem and 
can be brought at any time after the cause of action accrues, thus the fact that the de- 
fendants are non-residents will not toll the statute of limitations. (Herthel v. Barth, 
148 Kan. 308, 81 P.2d 10). 


In Staab v. Staab, 158 Kan. 77, 145 P.2d, 452, the statute of limitations was tolled by 
the trustee’s recognition of the trust, and the cause of action did not accrue until the 
constructive trustee repudiated the trust. 


In Hunnicutt v. Oren, 84 Kan. 460, 114, P. 1059, a resulting trustee held legal title 
to land with the knowledge of the beneficiary. It was said: “In such a case the statute 
of limitations does not begin to run until there is a demand and a refusal to execute 
the trust to the knowledge of the beneficiary.” 


The doctrine of laches as well as the statute of limitations may bar the plaintiff in the 
situation where the trustee repudiated the trust. 


The recording of an instrument of conveyance is constructive notice to start the 
statute of limitations. A deed filed for public record is such a notice of fraud to start 
the statute of limitations. (Rogers v. Richards, 67 Kan. 706, 74 P. 255). 


In Black v. Black, 64 Kan. 689, 704, 68 P. 662, it was said: “The language employed 
in the statute of limitations, ‘until the discovery of the fraud’, does not mean until the 
party complaining had actual knowledge of the fraud alleged to have been committed, 
but that constructive notice of the fraud is sufficient to set the statute in motion, even 
though there is no actual notice; that where the means of discovery lie in public records 
required by law to be kept, involving the very transaction in hand, and the interests 
of the parties to the litigation, the public records themselves are sufficient notice of the 
fraud to set the statute in motion.” 


Again in (Duphorne v. Moore, 82 Kan. 159, 107 P. 791): “The existence of a public 
record showing facts disclosing a fraud, the perpetrator of which sustains no fiduciary 
relation to the victim, is deemed to impute knowledge thereof to anyone who in the 
exercise of reasonable care for his own protection would be led to examine it.” 


Where a confidential relation exists, the recording of a deed may not be constructive 
notice to those in the fiduciary relation. 


Thus, in Kotzman v. Papish, 169 Kan. 431, 219 P.2d 425, a young couple engaged to 
be married, each contributed to the purchase price of a home under an agreement that the 
title would be vested in both of them. The young man fraudulently took title in his 
own name and that of his mother. Under these circumstances it was held that the re- 
cording of the deed was not constructive notice to his intended bride, and the statute 
of limitations did not start with the recording. Other instances where the fraud was 
concealed or where the victim was not deemed bound to observe the public records are: 
Hinze v. Hinze, 76 Kan. 169, 90 P. 762, where the husband was the agent of his wife 
and concealed the fact that the conveyance was not taken in her name; Duffett v. Tuhan, 
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28 Kan. 292, where a tenant in actual possession fraudulently recorded against his land- 
lord; Hutto v. Knowlton, 82 Kan. 445, 108 P. 825, where the vendee procured his title 
by means of false and fraudulent representations respecting the state of the record, and 
the vendor innocently relied thereon. 


In Causemaker v. De Roo, 153 Kan. 648, 113 P.2d 85, it was held that if no obli- 
gation to examine public records exists or where a patty participating in the fraud has 
led the defrauded party to forego an examination of the records, the recording of an 
examination of the records, the recording of an instrument may not constitute notice, 
(even of its execution and contents) or that the guilty party to the fraud is estopped to 
assert such constructive notice. 


It will be seen that the Kansas Courts follow the general rules in dealing with result- 
ing and constructive trusts in keeping with the various statutory provisions. The statutes 
in regard to purchase money trusts are not a serious limitation on the common law doc- 
trine of purchase money trusts. Professor Ames, in commenting on statutory limitation 
of purchase money trusts stated: “It is a step forward even if a short step, to abolish the 
artificial presumption of a resulting trust because of the mere payment of the purchase 
money, for such a presumption favors the buyer unduly. But it is a long step backward 
to declare that the statute penalizes the innocent buyer to the aggrandizement of the 
unconcionable grantee, nor is such a declaration called for by the language of the statute.” 
(Ames, Statutes limiting or abolishing purchase money trusts, 20 Har. L. Rev. 555). 


Perhaps part of the “step backward,” against which Professor Ames has warned is 
prevented by the provisions of our statute which specifically recognizes a resulting trust 
in the case where an agreement in favor of the person paying the consideration for the 
purchase of land can be proved. Moreover, the “step backward” might be further pre- 
vented if the courts of equity stand ready to prevent injustice upon the failure of oral 
trusts by the imposition of constructive trusts. 
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Jack Dalton of Sedan—long since in- 
capacitated by a chronic illness—passed 
away early in the summer. Jack was always 
on hand at the Bar meets, and did well at 
Sedan until stricken. I am sorry to report 
his demise. 

Tom Harkness of Ness City is cavorting 
in Chicago. I didn’t learn any of the par- 
ticulars. I'll let Tom tell his own story 
when he returns. 


Ramona Funk—a Ness City girl—and 
Bill Hainline have formed a partnership 
with a new office at WaKeeney. Bill hails 
from Russell. 


Bob Dole of Russell, as president of the 
County Attorneys’ Association, tells me 
they are making plans to be in Topeka 
January 28, the day ahead of the Kansas 
Day crowd. The usual procedure will again 
be in order. 


Pat Malone of Hays is in the Veterans’ 
Hospital at Topeka. Pat may have earned 
his place in the hospital, being a veteran 
of both wars. Better be home Pat, it is 
more pleasant. 


Del Haney went to the National Con- 
vention of the Legion at Miami, Florida, 
on October 9. I know Florida was glad to 
see Del, and extended the usual welcome. 


Craig Irwin of Topeka moves into the 
legal enforcement job with the A.B.C. 


George Reynolds had this job. George got 
kicked upstairs to a district judgship— 
which I know he will like better. 


Horace Watkins of Dodge City has been 
in the hospital for a month or more with 
encephalitis and not doing any too well. 
He doesn’t respond to treatment. Bad busi- 
ness, Horace. Better get out and going. 


Berny Nordling of Hugoton is a sure 
shot for girls. The third one just arrived. 
I guess all is well. Berny seems happy. 
Walt Stueckemann of Jetmore is a close 
second. He just sired a new girl, too. He 
has two boys and two girls. 


Fritz Wasinger and Del Haney have re- 
located their offices. Remodeling the first 
floor, they moved downstairs—new paneled 
walls and halls—new carpets—air condi- 
tioned—running ice water—all the con- 
veniences of home. Hays is doing better. 


Clayt Flood of Hays saw me on the street 
one day recently in Hays. He asked me if 
I intended to do a little quail hunting. 
There could be but one answer—the same 
answer as if he had asked me “Do you want 
to sell a law book?” I am about ready to 
go most any time. 

Edward Stephens is the last and newest 
member of the Leavenworth Bar. 

Mrs. Jesse Hall died in August of this 
year, as did Mrs. Charlie Hudson. Mrs. 
Hall died at Leavenworth and Mrs. Hudson 
at Wichita. 

Bill Stillings is in the Ball-Lowry-Page 
office at Atchison. 

Maurice O’Keefe and his wife were driv- 
ing to Hot Springs, Arkansas, for a short 
vacation the week end of the 1st of Octo- 
ber. They had an automobile accident— 
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nothing too serious, except it spoiled their 
trip. 

Walter Griffin of Marysville had a heart 
attack in the summer and spent consider- 
able time abed. He is up now, and back 
at the office. 


Bob Galloway and Ken Moses were in 
ps tee the day I spent in Marysville. I 
understand they were there in the interest 
of the Republican Party. 


Harry Robbins was named adjutant of 
the Thomas Hopkins Number 4 Post in 
Wichita at the last meeting of the Legion. 


Bill Buechel is in with Clarence Paulsen 
of Concordia as an office associate. Bill is 
doing pretty well. This was the only change 
I found in Concordia. 


They say there is a baby black market in 
Wichita. May be, I don’t know. This would 
have been a spot for the scientists to 
“Bugg.” Then we would not have had all 
the opportunity for the political upheaval 
in Washington. Looks like the newspapers 
are hard up for news, and the politicians 
overly anxious to make front lines in the 
press. 


Bob Reeder of Troy has taken on a 
partner—George T. Van Bebber. The firm 
will practice under the name of Reeder and 
Van Bebber. This is the first change in 
Troy in many a day. Congratulations to 
both, and good luck. 


Jerry Berkley has joined his brother Bob 
in Salina, and both office with Harold 
Smither in the United Building. Jerry is 
the last addition to the Salina Bar. 


Tim Murrell has joined the firm of 
Meyers, Gault, Marshall and Murrell of 
Topeka. I think Tim had an office on the 
north side of Topeka before he went into 
the navy on a second hitch. 


John C. Gage, Jr., has moved to Law- 
rence to open an office in the Lawrence 
National Bank Building. His father heads 
the firm of Gage, Hillix, Moore, Park and 
Jackson of Kansas City, Missouri. 


Swoyer and Swoyer—father and son 
combination, of Oskaloosa—hnave just com- 
pleted a new ground floor location, done 
in the latest style, with vault and other 
modern law-office conveniences. It is a 
very attractive building from any angle. 
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Jim Mangan and Art Nevins of Dodge 
City have gotten together for a new firm 
in Ford county. I saw them both recently. 
They express themselves as pleased with 
the outlook as far as they have gone. 


Wesley Norwood has gone in with 
Charlie Stough and Milt Allen in the Cap- 
itol Federal Building at Lawrence. This is 
another change and addition to the Law- 
rence Bar. 


Raymond Rice told me he would not be 
present at the next Bar examination to be 
held in Topeka. He is making plans to 
travel around the world, to be gone some 
time. Judge Means of Lawrence went on 
such a trip last year. There must be a con- 
tagion. 

P. K. Smith and Francis McMaster joined 
up in a new firm in Wichita. I think I 
reported this, but in the event I didn’t, I 
want to serve notice now—the firm is very 
much in evidence. 


Jim Engle has opened an office in Ellis, 
Jim taking over where Charlie Niernber- 
ger went out. Charlie is with one of the 
oil companies in South Dakota. Jim seems 
to be very happy in the new spot. 


Ray Eggleston has a new layout in Med- 
icine Lodge, a ground floor deal with the 
floor plan designed to suit the office he 
wanted. When he gets all moved in, he 
thinks it will be just the thing. 


Wichita, under City Attorney Fred Aley, 
has designated both Paul Donaldson and 
Bob Morton as water attorneys. I guess 
both boys work exclusively on future water 
exploration and development. Tom Woods 
and Gene Pirtle have taken over in the 
places left vacant by the change. 


Kansas City, Kansas, has had one change 
in the personnel of one office. Claude Rice, 
Milt Sullivant and Bob Loughbom have or- 
ganized under the firm name, in the order 
given, with offices, redone and really 
dressed up, in the Huron Building. 


Jim Lysaught has joined up with the 
firm of McAnany, Van Cleave and Phillips. 
This, I think, was quite recent. I saw Tom 
Van Cleave only a couple of weeks ago and 
he said nothing about it then. 


Bill Watson has gone down to Cherty- 
vale to take on what the town has to offer 
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in the way of law practice. He should do 
all right there. Several have done well be- 
fore him. Good luck, Bill, and happy land- 
ing. 

Dave Prager made quite a hit with all 
and sundry at the Kansas Association of 
Plaintiff Attorneys at the Town House 
meeting held over the week end of Octo- 
ber 14-15 in Kansas City, Kansas. The 
room was full at the luncheon. I didn’t stay 
to hear the afternoon or evening program. 
They kept coming in. I am guessing at 
150 in attendance. A good many of the 
Missouri boys were in attendance—Rogers, 
Field, Hardy and Nate Fisher. The ex- 
amination and cross-examination of medi- 
cos was a highlight of the meeting. Every- 
one I saw after the meet spoke well—not 
only of what they saw and heard, but of 
the way the meeting was carried along. The 
Kansas City, Kansas, boys did a swell job 
in the management and planning. 


Judge William H. McCamish, who made 
the headlines of the Bar by the authorship 
of McCamish Forms, has closed his office 
in the Bennett Building and moved out to 
his home. Judge admits 93 years of age. 
He says, and I quote “My age now makes 
it necessary for me to curtail some of my 
activities.” I might ask him why. The last 
time I saw him, he looked good for 93 
years more. 


Cliff Allison and Harold Greenleaf have 
been the last'two to go into Payne Ratner’s 
firm. Harold Greenleaf must be related 
to Jesse and Jim of Kiowa county, both 
of whom I knew very well. Seems to me 
Payne gets a new boy every time I write 
up the Hash! 


Harry Snyder goes on the K.CC. as of 
the latter part of September. John Young 
of Salina is holding down the other end 
of the office, with no one in between as 
this is written. Guess Fred has not gotten 
around to the third member as of this date, 
but I know he will. 


Jeff Robertson announces the opening of 
an office in the New England Building for 
the general practice of law as of October 
1, 1955. I went to see him and found he 
was in Los Angeles on a trip. Jeff is one 
of the many members of the Bar who in 
turn are “country squires.” 


Fred Apt of Iola was a Chanute visitor 


over the night of October 21. Fred at- 
tended a Kiwanis Club meeting. 


Judge Lon Buzick turned his car over 
going from Salina to Minneapolis to hold 
court the morning of October 24. I guess 
Lon wasn’t hurt much. He insisted on 
going through, and opened court, slightly 
delayed, but nevertheless he made it. I am 
glad it was no worse. 


Joe Balch and Bob Briley are mapping 
out one of these arcade deals—a doctor or 
two, a dentist, and an insurance man— 
putting up a building to house all, with a 
16-car parking space. The contract is about 
ready to be let. They will move in some- 
time this spring. Joe and Bob must have 
seen Doug and Tom Gleason’s layout in 
Ottawa. 


The legislature passed a bill in the last 
session creating a second division in Ne- 
osho county for the district court. The city 
of Chanute fixed up a court room in the 
city hall—all redone and made new, with 
appropriate offices for the retinue of the 
court, as well as a nice office for Burney 
Dunham who, as usual, is well pleased with 
any effort in his behalf. And this should 
be a more convenient site for the people 
of the county. 


George Donaldson was a Kansas City 
visitor the day I spent in Chanute. 


George Lehmberg of McPherson went to 
Annapolis to visit George, Jr. who is 
“plebing” at the academy. George came 
back thrilled with what he saw, and happy 
about the boy. He did confide in me that 
he was glad the boy was in there and not 
him. 

The Orie Phillips banquet at Wichita 
was a very fitting occasion, in honor of 
Judge Phillips, many years on the federal 
bench. There has been a great deal of 
water go over the dam since I first met 
him as a young lawyer just starting out. 
He was at that time the boy in the back 
room of an older lawyer in Raton, New 
Mexico. 


Paul Lamb, who has retired from the 
army, came back to practice with brother 
Cy in Coffeyville, under the firm name of 
Lamb and Lamb. Incidentally, Paul has 
108 volumes of Kansas Reports for sale. 
Anyone interested, write him. 
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Grant Cole is in the office of Gus Rob- 
erts at Winfield. I better get down Win- 
field way. The last time I was there the 
Winfield boys took me at bridge. I better 
go get my money back. 


Oscar O’Brien of Independence has been 
very sick. As this is written he is out of 
the hospital and home, but not completely 
recovered. Get well, Oscar, Independence 
doesn’t seem the same without you in the 
office. 


Alden Branine and Mrs. Branine are fly- 
ing around the world as of now. Fred Ice 
and Mrs. Ice went to Europe on a June 
through August vacation. 


Dick Hrdlicka is in the Speir, Stroberg 
and Sizemore office at Newton. Dick is 
secretary of the local Bar, and had much to 
do with the arrangements made to enter- 
tain the Central Bar Association when it 
met at Newton on October 8. Dick worked 
out in front and Max Regier worked be- 
hind the curtain, but between them the 
affair was a great success. 


The Pittsburg library is being moved 
from the basement of the public library 
over to the new city hall building. Perry 
Owsley and Paul Wilbert seemed to be the 
ones responsible. 


Charlie Rondelli of Pittsburg graduated 
in 1953 then took his hitch for the “Uncle,” 
came back, and opened a nicely arranged 
office on a ground floor location in Pitts- 
burg. Charlie is a local boy who found 
home the most inviting and conducive to a 
law practice. 


Charlie Briggs, after five years of law 
practice in Kansas City, got tired of the big 
city, went back to his place of birth, and 
proceeded forthwith to open an office. 
Fort Scott will like Charlie Briggs. 


Harold E. Gregg is moving to Inde- 
pendence to associate himself with Al 
Harding, I think under the firm name of 
Harding and Gregg, ultimately. This is as 
of November first. 


Karl Miller talked before the W.B.A. on 
October 10. I didn’t hear the talk, but from 
many I have heard him make, I know it was 
all good. 

Wichita has a new firm—Hill, Mason 
and Williams. “Big oaks from little acorns 
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grow.” These boys are doing right well. 
I am coming over to see “you all” soon. 


Morris, Bailey and Kiser—also a change 
in Wichita. 

Ken Pringle of Wichita announces an- 
other boy in the family. This makes Ken, 
Sr., a grandfather again, from the same 
source. 


The Mid-year meeting of the Kansas 
State Bar had a substantial attendance as 
of October 20-21—held in Wichita. 


Russell Schultzer and Orval Fisher are 
together as a firm in the Beacon Building 
as of October 1—this another firm recently 
gotten together in Wichita. 


Harold Malone of Wichita has an office 
equipped and ready to go. If some lawyer 
in Wichita wants to move, better see 
Harold. 


I understand the “gals” in Wichita had 
a bosses’ night again. I didn’t know about 
it. I found out from Ralph Hope, who was 
hurrying home from Topeka to be in time 
for the event. I told him to say hello to 
all the girls—I hope he did. 


Donald Bell is another newcomer to 
Wichita. He has associated himself with 
the Depew firm. I notice in his introduc- 
tion to the Wichita Bar he clerked for 
Harvey Johnson—US.C.C.A. located at 
Omaha. It hasn’t been too long ago that 
Harvey Johnson was doing something sim- 
ilar to that for the Federal Land Bank. 


Bill Bonwell has returned to Wichita to 
reenter the Brick-Beaty office after a couple 
years’ hitch in the service. Sid showed me 
some new office plans for the enlargement 
of the office, taking in an additional three 
rooms. Sid Brick and Fred Beaty have 
moved right along. 


Dick Holmes of Wichita, I see, is chair- 
man of the committee making plans to 
entertain and educate in the ways of the 
law one hundred school teachers. Don’t 
say who the committee members are, Dick. 
I hope you don’t try to do it alone. The 
article did say Jim Dye was going to wel- 
come them. 


Clayt and Mrs. Brenner went vacation- 
ing to Hawaii and spent a month over there 
visiting on all the islands. Clayt came home 
very much enthused by what he saw. He 
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was very much taken by the rhythmatic 
sway of the ocean, as well as that practiced 
by the young ladies to ukulele music. The 
big moment was when he met Ellis Bever 
from Wichita. Seems Ellis has gone native 
—he goes and stays June, July and August. 
Have fun, Ellis. I'll go with you next time. 


Dale Cooper and wife announce the ad- 
dition of a little girl—Kelly Dale by name. 
I know by the name that Wichita well may 
be proud of her some day. 


Ben Alford received his life member- 
ship in the W.B.A. This comes about by 
having practiced 50 years. Forty-six of the 
50 have been in the same office. Congratu- 
lations, Ben, and may the next 50 be as 
pleasant. 


Rodney Rhodes of McPherson went into 
the local hospital for an operation recently. 
He didn’t know it, but the deal was a major 
in every sense of the word. He talked to 
me about doing something of importance 
the next week after the surgery. His doctor 
had him fooled—he will do well if he does 
it next month. I know he is doing all right 
as this is written. 


Archie MacDonald and Russ Anderson 
have moved to a new office in McPherson 
—a ground floor location of about as de- 
sirable floor space as I have seen. They 
both like the new job. 


George Allred lost his mother on Au- 
gust 13. She died at her home in Emporia 
after a long illness. Sorry, George. 


Ted O’Hara lost his mother in October 
of this year. I didn’t learn whether Mrs. 
O’Hara lived in Wichita. 

Claude Chalfant, so the office said, was 
in Colorado on business. The weather was 
hot and the office seemed busy—well, I 
know Chal picked a nice time to find busi- 
ness in Colorado. 

Charlie Rauh and Ralph Thorne have 
an enlarged office in Hutchinson. Since 
Ralph got on the compensation court, or 
board, or got to be an examiner, whichever 
is right, the firm has been busy. 

Mrs. Jack Bond of El Dorado died either 
late in September or early in October. I 
learned about it from someone else, who 
saw it in the paper. Sorry, Jack, I know 
how you feel. 
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Herb Diets of Great Bend started out on 
a month’s tour of the northern United States 
and Canada. Made all plans to do the job 
up in fine shape. After two weeks the car 
got tired, and Herb had to bring it home. 
Sorry, Herb. I know it spoiled your trip. 


Jochems, Sargent and Blaes don’t hire 
young lawyers singly. They find it cheaper 
by the dozen. Two of the latest are Cecil 
Merkel and Vince Bogart—this, of course, 
at Wichita. 


The Orval Fishers announce the recent 
addition, to be the fourth incidentally—all 
boys, born on September 7. Orval, keep on 
and you can organize a baseball team of 
your own. This, too, happened at Wichita. 


Chet Lewis and his wife of Wichita an- 
nounce an addition to their family—Brenda 
Kay—as of September 2. 


Lyndus Henry of Overland Park landed 
in the hospital from overwork—a slight 
heart attack. At least, Lyndus, you will 
have a very legitimate reason for not want- 
ing to be the Republican nominee in 1956 
for president. 


Judge Magaw died in Topeka on Au- 
gust 20 at the Jayhawk Hotel. Judge was 
a familiar figure there—could be seen most 
every evening in the lobby. Another old 
friend who closed the book. I knew him 
in Omaha, when he helped keep the Union 
Pacific on legal tracks, 35 years ago. 


I can think of about a dozen members of 
the Kansas Bar who have been to Europe 
this summer: Jack Bond and wife, U. S. 
Weary and wife, Ray Tinder and wife, 
Goodie Goodwin and wife, Carl Rice and 
wife, Bailey Waggener and wife, Gerald 
Foley and wife, Maurice O’Keefe and wife, 
Alden Branine and wife, who flew around 
the world, and Fred Ice and wife. If there 
are others I missed, it is because they 
haven't told me. The reports from all are 
one way—had a wonderful time. 


Fifteen young lawyers applied for mem- 
bership in the W.B.A. during the summer. 
They keep coming to Wichita so fast it 
makes me dizzy, but boy, oh boy, am I 
glad to see them! 

Four of the braver W.B.A. members took 
unto themselves “wives”——Everett Gettis, 
Keith Curfman, Bob Davis and Jerry Jones. 
This only dates from June through Au- 
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gust—I there have been some since 
then. Good luck to all. 


Bill Skinner of Stockton died on Sep- 
tember 5. Bill resigned the bench a couple 
of years ago—after 19 years of consecutive 
service to Western Kansas. I think a heart 
attack was the Cause. 


Mack Bush heads up the Rice County 
Bar Association for the next year, with 
Georgia Wells as vice-president and Hal 
Alderman as secretary-treasurer. 


Duane West opens an office at Garden 
City. The court appointed him to defend 
in a criminal action when I saw him—his 
first case, and was he busy. 


Warren Wagoner opened an office of 
his own in Great Bend. He had been con- 
nected with the schools in Holcomb before 
coming to Great Bend. He should do well 
in Barton county, and he should also learn 
quick about the law business from the 
Great Bend Bar. 


George Wark of Caney and Tom Hanlon 
of Independence were presented with 50- 
year certificates at a meeting of the Mont- 
gomery County Bar. Tom Crossan present- 
ed the certificates to the two members. 


Bill Swearer has associated with Jones, 
Hunter and Dunn of Hutchinson. This, I 
think, is the last member of the Reno 
County Bar. 


Walt McVey, Sr., died in Independence 
August 7 of a heart attack. Walt had not 
been feeling too well the last five years he 
lived. He had, like Judge McCamish, cur- 
tailed his activities. However, he looked 
good the last time I saw him. His death 
was a surprise to me. 


Paul Wilson of Topeka went up to 
Northwestern University to attend the short 
course on “Prosecuting Attorneys.” I 
thought you had served your time at this, 
Paul, back in Lyndon. Anyhow, he did it. 
Paul is also a reserve officer and an in- 
structor in the reserve officer school held 
at Fort Sheridan every summer. 


Cohen and Schnider have taken on Kip 
Wells as one who will come up the ladder 
behind Joe Jenkins and Johnnie Shamberg. 
Joe Cohen told me today of a son, just 
graduated from Harvard, who has entered 
the service for a two-year hitch. Joe hopes 
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he will come back and go in the office. 
Incidentally, Tom Joyce and Alan Farley 
are associated with the firm in the Huron 
Building. 

Claude Rice was in the hospital durin 
the month of August. He is out now an 
going on all right again. 

Melvin Buck moved upstairs in the 
Huron Building at Kansas City, Kansas, 
and has taken in with him Steve Dolinar, 
under the firm name of Buck and Dolinar. 


Don Little and Frank Bates have moved 
over the bank—on the third floor—into a 
newly-remodeled building, all fixed up with 
the newest gadgets. Jim Yates is the third: 
member in the new office. 


Tom Joyce and his wife went on a va- 
cation—I have forgotten where. Mrs. Joyce 
got sick. That ended the trip, they hur- 
ried home. She has recovered as of now. 


Connie Miller acted as county counselor 
while Harold Harding vacationed. This in 
Wyandotte county. 


Joe Moss died at Independence as of 
August 12. Another very unexpected de- 
mise. I saw Joe not long ago. As far as 1 
know his health was perfect. So it goes. 


Royce Sickler is Bill Farmer's assistant 
in the Wichita area. Bill is U. S. District 
Attorney, and divides his time between 
Topeka and Wichita. 


John Shuart, executive secretary of the 
Kansas Bar, was elected secretary-treasurer 
of the National Conference of Bar Asso- 
ciation Secretaries. John told me the Kan- 
sas State Bar had received the national 
award of Bars doing the outstanding work 
of the different states. 


A Wichita lawyer is being sued for 
$350,000. I have looked at lawyers a long 
while. My honest opinion is that if a lawyer 
had 350 grand, why would he want to be 
a lawyer. 

Ernie Yarnevich, while police judge in 
Kansas City, Kansas, had the distinction of 
having his court cited for progress. Ernie 
has resigned, but the successor, I know, will 
do as well as Ernie did. 


Eugene Hiatt opens an office for the 
general practice in Topeka. Columbian 
Building is the local address. 
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Bob Nicholson, Buddy Shawver and Bob 
Miller head up the Miami County Bar as 
president, vice-president and secretary- 
treasurer. 


Roy Bulkley of Topeka and Harry De- 
pew were at the Short Course County At- 
torneys’ School in Chicago recently. 


Bill Vernon has resigned as vice-presi- 
dent of the American National Bank at 
Hutchinson to take a post with the Santa 
Fe National Bank at Santa Fe, New Mex- 
ico. Bill has had wonderful success as a 
banker with his whole career ahead of him, 
and a chance to grow with the country. We 
can expect big things of Bill. Good luck, 
Bill. 


Clyde Schenck has six tiers of steel book- 
cases for sale. They are in the Topeka of- 
fice, and can be seen by calling Clyde at 
any time. 

Rice Lardner finally got moved into his 
new office in Olathe. Coincidentally, the 
building belongs to John Breyfogle. I as- 
sume John knows what he is doing. I 
wouldn’t be so considerate of a competitor, 
John. The clients may think you office in 
your own building and be mistaken. Any- 
how, Rice is ready for business. 


Judge Harvey Emerson died about Sep- 
tember 7 at his home in Kansas City, Kan- 
sas. Judge Emerson had 17 years on the 
bench, after almost a lifetime in the prac- 
tice. 


Mrs. Henry Asher of Lawrence died in 
August of this year. Henry didn’t have too 
much to say about the parting, but I could 
see he felt pretty much broken up. Henry, 
I am sorry. 

The 21st judicial district, Clay Center, 
Manhattan and Marysville, presented at the 
fall opening of the Clay County District 
Court a plaque to C. Vincent Jones on his 
50th year as a barrister. 


Wayne Stallard of Onaga was a Manhat- 
tan visitor late in October. I met him in 
Dick Rogers’ office. Dick Wells was away 
—I think the girl said in Junction City— 
the day I tried to see him. 


Jim Parmiter has moved up to Holton 
where he will, as soon as he can find an 
office, open up for the general practice. 
Jim was formerly in Alma: 
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Harry Crosswhite, in addition to getting 
married very recently, is in with Don Sands 
in newly-remodeled offices over the bank 
in Holton. 


Alvin Springle is confined to his home 
with something that doesn’t yield to treat- 
ment. I guess he has had quite a siege of 
it. Hope he is better when this appears in 
print. 


Dick Rogers of Manhattan hopes to get 
moved into a new building, along with the 
insurance company he represents. The new 
building, from what I hear, is another major 
project for Manhattan. It will probably 
be six to nine months. 


Charlie Hughes took three weeks off and 
toured Florida—his first trip there, and his 
first long drive in many a day. Charlie is 
only 83. Mrs. Hughes drove most of the 
time. It was a banner affair. 


Hal Harlan of Manhattan told me he 
was ready to quail hunt most any time. 
Funny thing about it, it gets in your blood. 


Emil and Dolly Anderson have come 
back to Kansas after moving to California 
after graduation from K. U. in 1953. Both 
are lawyers, and have opened an-office in 
the Huron Building in Kansas City, Kansas. 


Al Kiesow and Clyde Milligan have 
moved upstairs in the Bennett Building to 
a larger and better situated office. This in 
Kansas City, Kansas. 


Tuesday night, November 1, was the 
night Leavenworth put on an Institute. 
This has gotten to be quite an institution. 
A good many from northeast Kansas look 
forward to the eventful night. The Leaven- 
worth boys do a swell job of being hosts. 
I am sorry I missed. 


Dick Allen has come back to Topeka 
with the Southwestern Bell. Don Sharp 
went to St. Louis. Bill Gray is head of the 
Topeka legal as far as I know. Those boys 
move around so much I can’t keep up. 


Tom Scovel is out of service and ready 
to enter in his father’s footsteps down In- 
dependence way, under the firm name of 
Scovel and Scovel. This, as far as I can 
remember, has been Jay's ambition—to get 
Tom in the law business with him. 


Pat Kelly has joined up with Kahrs and 
Nelson over in the Fourth National Bank 
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Building at Wichita. Pat formerly was with 
Dunn and Hamilton in the Beacon Build- 


ing. 

I would like to attend the Junior Bar 
“Stag” to be held at Wichita on November 
18 in the V.F.W. Club House. I'll bet that 
will be one for the Senior Bar to try to 
duplicate. Of course I belong in this latter 
group of seniors, along with a lot of others 
I know. 

Dick Clausing has resigned the federal 
job in Topeka to go back to Wichita to 
resume the practice again. 

Fritz Stoskopf of Great Bend, the kindly 
soul he is, runs, for the benefit of broken 
down lawyers and law book salesmen, a 
hunting club just east of Hoisington and 
north of Cheyenne Bottoms. Friday the 
weather was too warm, the ducks hadn't 
come down; Saturday it was too cold, they 
went on over; Sunday the day was too still 
and calm, they were feeding and not fly- 
ing—but despite all this, Fritz keeps you 
entertained. The situation was not a total 
loss. Fritz had a friend come out, and gave 
us what we needed to make up our bag. 
It is great fun for the hardy—and quite an 
experience for a novice. Let me know, 
Fritz, when the day is right—I want to 
come back despite all inhibitions. 


Vinc Fleming of Larned was a visitor in 
Topeka the day I went to see him. 


Morgan Wright left Larned over the 
week end, to see the K-State-K. U. football 
game, then went on down to Cowley county 
before returning home. 


Lea Cushenbery of Oberlin got a $78,000 
judgment against the insurance company 
for a series of accidents—after recovering 
a former $25,000 judgment from another 
phase of the same suit. 

Bob Cram of St. Francis married again 
recently. Bob was a widower for quite a 
spell. Congratulations are in order, I know. 

Tim Lindley moves up to the attorney- 
ship of the K.CC. as of about November 1. 
Tim went over from the A.B.C. 

Jay Kyle, I understand, is going back to 
Washington on a federal job, after resign- 
ing from the attorneyship of the K.C.C. 


‘ Charlie Fisher is the newest addition to 
the Lillard-Eidson office in Topeka. 
Keith Sebelius was elected commander of 
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the Legion Post in Norton recently. Inci- 
dentally, he was in Topeka the day I was 
in Norton. I am sorry to have missed him. 


Bill Clark of Hill City, senior member 
of the Clark-Chipman-Clark firm, has had 
a siege in the hospital, with the identical 
heart condition the president was laid up 
with. One is as typical of the Republican 
Party as the other is of the Democratic 
Party, but the heart condition makes them 
alike as far as men go. Someone once said 
“There must be a common leveler.” I hope 
it isn’t the heart condition. 

Tweed Ross of Beloit built a monument 
to himself as well as to the legal fraternity 
in Beloit. He has the finest office I think 
I ever saw, for the type it is. The waiting 
room is ranch style, with ranch furniture, 
etc. It is really a dozie. 

Orin Jordan of Beloit has a probate in 
his office, wherein the deceased was a stamp 
collector. Orin has boxes full of stamp 
albums—stamps of all the nations, peoples, 
countries and even stamps required on 
deeds, mortgages, etc., and auto stamps. The 
appraisers said ten grand would probably 
not cover the collection. Anyone 
stamps? They will be sold. 

Harm McCaslin is in the hospital with 
an ailment that appears to be stubborn. 
However, he expects to get back to Osborne 
not too far distant. 

Don Magaw, Cecil Bloomer, Mrs. Bloom- 
er and myself had lunch one day in Os- 
borne. It was nice to visit with them. Let's 
do it again. 

Harry Phelps is with Ed Beougher in 
Grinnell, Kansas. This is in the north end 
of Gove county. Ed is county attorney. The 
other lawyer in the county, other than 

Thompson of Gove, is Max Camp- 
bell, whom I understand is moving to 
Florida. Frank Carman, a home town boy 
of Quinter, is moving into the office 
formerly occupied by Max Campbell. Frank 
Carman was at Norton a while. 

Judge Roy McMullin opened up the fall 
term of court at Great Bend Monday, No- 
vember 7. The Barton county boys were 
all in evidence, as well as Bryon Brainerd 
of Wichita. Bryon was the only outside 
lawyer I saw there during the morning. 
They finished the docket call, then the Bar 
descended on the Parrish Hotel for lunch. 








